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INTRODUCTION.

Tar Common Law of England in the early periods of
our history provided but very scantily for the rude and
scattered population of the country in regard to their
social exigencies, and though the expansive powers of
modern jurisprudence extend the principles of that law
very far to meet the demands of the civilized state of
this densely-peopled nation, still those principles must
be maintained generally upon the basis of their original
foundations. The highway must be kept in repair,
so that the line of road must be preserved, but the
common law did not provide for its being paved or
swept or scavengered. “ If the road be miry,” said the
old judge, “the traveller must pluck up his hose and
put on his boots.” But no indictment would lie
against the parish.

In process of time the Crowa was empowered to
issue commissions to form great sewers to drain
large districts, but no provision was made for the
smaller, but not less important, drainage which sepa-
rate and individual dwelling-houses required for the
comfort and the health of the inmates and the neigh-
bourhoed. Again, though in the Court of the Leet,
many of the minor nuisances which exist where men
congregate together in their dwellings were the sub-
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Jects of investigation and penalty, the process was
tedious and the results seldom very efficacious.

As civilization advanced, and population increased,
it became necessary that special legislation should be
resorted to for the supply of greater powers for ex-
tending the means of improving the external condition
of towns, or regulating the conduct of persons in their
out-of-door life, and repressing the nuisances and petty
annoyances by which careless or ill-regulated persons
molest, injure, or inconvenience their neighbours or the
public. But until very lately no general measure
applicable to the whole of the nation was passed by
the legislature. Where the inhabitants of any town,
or populous parish, found themselves suffering under
the grievances above adverted to, or were desirous of
improving the general state of their district for their
mutual benefit, or of extending its attractions for
visitors, they applied to parliament to make a special
law for them. In their application they sought for all
the special authorities which they considered their own
peculiar condition then required. The demand was
conceded as necessary or reasonable, though where pri-
vate rights and interests were interfered with, contests
took place with varying success to prevent their de-
struction, or to secure adequate compensation. For a
cenfury and a half will be found in the annals of
parliament a long series of the local and private Acts
of the character and for the purposes thus described.
Of course they have been most numerous during the
present century, and, making all allowance for the
variations rendered necessary by local circumstances,
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¢hey had become very uniform in their nature and
provisions, _ .

The Acts were sometimes of a limited and at other
times of a very comprehensive character. One town
would seek to provide means of improving its streets
ahd its sewers,—another to obtain adequate means of
lighting its highways and thoroughfares,—another to
establish an efficient police, or to provide a good
supply of water, or additional burial grounds, or to set
ap and regulate markets. All or several of these ob-
jects might be combined in one bill.

The legislature were content to receive the applica-
tions as they were made, and to grant them, subject
to such modifications ss each case required, but no
general measure was provided for the country until
the year 1845. Then under the ministry of Sir Robert
Peal were introduced the first of the measures which
have since been termed the Model Acts, und apply to
these several shjects.

The matters which had been the subject of so much
private legislation were classed under distinet heads.
The great experience of so many years pointed out
what were the provisions wmost usually demanded for .
the purpose of the several objects, and those provisions
sere accordingly ranged together until they formed,
as it were, & code upon the particular object. As that
object appeared to be in itself of sufficient importance
20 be dealt with separately, it was taken for the subjecs
of a particular Act of Parliament, and the various pro-
visiops or clauses, to speak technically, were passed
by parliament as measures which the legislature recog-
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nized to be fit and proper for adoption on all occasions
when applications should be afterwards made from the
inhabitants of any locality for special legislation. The
effect of the legislation was this, that parliament was
so far satisfied with these provisions that it would not be
necessary henceforward to introduce them into any bill,
but that they should be admitted as part of the future
legislation by mere reference and words of incorporation.

The number of these Acts was eleven, and they
were passed in 1845 and 1847, but the following only
relate to the subject of this work: 8 & 9 Viet. ¢. 18;
10 & 11 Viet. cc. 14, 15, 16, 17, 27, 34, 65, and 80,
These related to the purchase of land, the providing
of markets, gas, water, harbours and piers, paving and
cleansing of towns, cemeteries, and the police of towns,
while one provided for the appointment and duties of
commissioners: on this occasion also the newly-intro-
duced practice of abbreviated titles of the Acts were
adopted.

Although these models rendered much assistance in
the preparation of local Acts, still it was necessary that
there should still be such local Aets for the introduction
. of these improvements or advantages into any town, and
the expense and apprehension of local irritation tended
to prevent the application for them in many places
where they were oftentimes urgently required.

But about the same time the reports of the commis-
sioners appointed to investigate and report upon the
sanitary condition of the metropolis and great towns of
thecountry were published, and drew generalattention to
the necessity of providing sowe measures for remedying
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the evils which were shown to exist in the places so
examined. And cotemporaneously with the move-
ment so caused and stimulated, the fatal epidemic
of the cholera invaded the country, and rendered it
necessary that temporary measures of a remedial nature
should be immediately taken, whilst it gave increased
effect to the movement for sanitary regulations.

In 1845, indeed, the Duke of Newcastle, then Lord
Lincoln, had introduced & bill “ For the Improvement
of the Sewerage and Drainage of Towns and Populous
Districts, and for making Provision for an ample supply
of Water, and for otherwise promoting the Health and
Convenience of the Inhabitants;” but this bill did not
pass into a law, and another bill was produced by
Lord Morpeth, in 1847, without success. But in
1848 the Act now termed the Public Health Act, also
introduced by that noble lord, was passed. The im-
portant provision of that measure was the establish-
ment of the general board of health, which was
composed of the first commissioner for the time being
of Her Majesty’'s woods and forests, and two other
persons to be appointed by Her Majesty. Of these the
first commissioner was to be the president, and one of
the others was to receive a salary. This board, sup-
plied with a secretary and clerks, was intrusted with
the superintendence of the ezecution of the Act. It
was to originate, and in some respects to control, all
the proceedicgs under it. But the commission was
only temporary, its duration being limited to five
FBRTE.

By another Act of the same session, 11 & 12 Viet.
b3



il INTRODUCTION,

c. 123, passed to provide against the calamity of the
cholera ubove alluded to, the general board of health,
thus constituted, was required, upon the issue of orders
from the privy council, to make and issue directions and
regulations to prevent or remedy epidemic and conta-
gious diseases. Some additional powers were conferred
upon the board by 12 & 13 Viet. ¢. 111, passed to amend
the Act of the previous year for the prevention of dis-
eases, which contained certain provisions relative to the
burial of dead, and gave the general board of health
power to superintend the providing of new burial
grounds in parishes. The clauses applicable to that
subject were only temporary, and expired after the lapse
a year. This subject, however, received more particu-
lar attention on the part of the government, and the
complaints which had long been made, and fully cor-
roborated by the interesting report of Mr. Chadwick
upon interments, were attempted to be remedied by
the legislature. In 1850, the statute, 13 & 14 Viet.
¢. 52, was passed to provide for the burial of the dead
in the metropolis. This subject was thereby placed
under the management of the general board of health,
which was thereby incorporated. But this Act was
repealed by 15 & 16 Viet, c¢. 85, which contained
other regulations for the burial of the dead in the
metropolis, and the authority of the general board
thereby created over the burial of the dead ceased.

In the Act above referred to for the prevention of
diseases, 11 & 12 Viet. ¢. 123, s. 11, the Crown was
empowered to appoint & medical member of the board
for the purposes of that Act only, and by 13 & 14

-
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Vict. e. 52, above noticed, power was given to appoint
an additional member for the purposes of that Act
also; but when it was repealed in 1832, the Queen
was empowered to eontinue, during the continuance of
the general board of health, the appointment of the
additional member of the board authorized by the for-
mer Act.

Thenceforward the board of health consisted of four
members,—one official, one honorary, and two paid com-
wissioners,—the last two being Mr. Edwin Chadwick
and Dr. Southwood Smith.

The commission was established by 11 & 12 Viet.
¢ 03, s. 4, for five years only, and its existence
therefore would have terminated at the end of the
sesslon of parliament next after August 31, 1853,
Before that time arrived, from a variety of causes, the
board had become unpopular, and much public dis-
satisfaction was expressed with its proceedings. It is
unnecessary here to discuss the justice of the com-
plaints, but no one can deny the great ability which
was exhibited in many of the impertant documents,
statements, and reports which emanated from the
board upon the epidemic cholera, the practice of
quarartine, the burial of the dead, the supply of water,
its impurities, the proper modes of drainage, and the
removal, deedorizing, and utilizing the sewage of towns,
while the greatest zeal, activity, and energy charac-

terized their labours.
It was deemed, however, advisable by the govern-

ment to alter the constitution of the board, and in
1854, by 17 & 18 Vict. ¢. 95, the provisions of the
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former statutes applicable to this subject were re-
pealed, and a new board was created, analogous to the
poor law board, which consisted of a president, to be
appointed by Her Majesty, by warrant under her sign
manual, the secretaries of state, and the president
and vice-president of the board of trade. The presi-
dent of the board was to receive a salary, and be
capable of sitting in the House of Commons. The
duties and powers of the general board of health were
transferred to the new board, and it was enacted that
the president alone, or any two or more of the mem-
bers, might exercise the powers vested in the board.

The documents purporting to proceed from the
board, and to be signed by the president, or any two
or more of the members, and sealed or stamped with
the seal of the general board of health, were made
primé facie evidence.

The existence of this board was limited to one year.

By 18 & 19 Viet. ¢. 115, this board was continued
for another year, but it was empowered to appoint
a medical council and a medical officer. The power
to appoint & medical officer only was exercised, and
Mr. S8imon was appointed accordingly.

By 19 & 20 Yict. ¢. 85, this board was con-
tinued for another year. The 20 & 21 Viet. ¢. 88,
continued its existence until the 1st September, 1858, a
provision being introduced to the effect that if a per-
son holding an office of profit should be appointed
president of the board, he should not receive any
salary for the latter office.

In the last session of parliament there was no re-

T
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newal of the hoard, and it therefore determined on
the 1st September in this year, after an existence of
ten years.

I't will be seen by the statutes hereinafter printed that
such of the powers as were vested in the board under
the statute for the prevention of diseases are temporarily
vested in the privy council, and the control which has
been given to the board under the Public Health Aot
has been for the mest part transferred to the secretary
of state.

The termination of the board of health had not been
altogether anticipated ; indeed, it Liad been intended if
not to make the board permanent, at least to continue
it for & considerable length of time.

Experience showed that the Public Health Act Te-
quired amendment, and, in 1855, Sir Benjamin Hall,
then president of the general board of health, introduced
into the House of Commons a comprehensive bill, which
contained a complete consolidation of the provisions
already existing, and the proposed changes and addi-
tions. This bill was referred to a select committee of
the House of Commons, together with another bill,
which he had also introduced, to amend the Nuisances
Removal Act.

The committee sat during March and April in that
year, and having examined various witnesses on the
subject of those bills, made many alterations. Among
other suggestions a series of clauses were submitted to
the committee on behalf of certain water companies
for the preservation of their rights. The committee
adopted these clauses, and they are such as now appear



in the Local Government Bill as sect. 68, Nos. 2 to 5,
and sects. 69, 70, 71, and 72. The committee reported
to the House in favour of both hills as altered and
amended.  The bill for the removal of nuisances
passed into a law, and became the 18 & 19 Vict.
c. 121, but the other bill was dropped for that session.

It was introduced again in 1356 and 1857, and it
will be seen that the bill brought in by the Hon. Mr.
Cowper, president of the board, in December, 1857,
was, like that of Sir B. Hall, a complete consolidation
of the first Act, with its amendments and numerous
suggested improvements and additions. Upon the
change of the ministry in last spring this bill was
given up, and a shorter bill was proposed by the
government, which was subsequently adopted by tle
legislature, and constitutes what is now termed the
Local Government Act, 1858. The Act of 1848 was
left in full force, with the exception of the clauses con-
stituting the general board of health, and some others,
which were repealed to make room for the substituted
provisions,

It would be tedious to give a detailed account of the
provisions of these Acts, but it is convenient to give
a short abstract.

By 11 & 12 Viet. ¢. 63, towns and populous
places were enabled to obtain many of those benefits
for the improvement of their local condition which
have been above referred to as obtainable by private
legislation, This was done through the intervention
of the general board of health. Borough towns, and
places having a defined boundary, could, upon petition,

— =

supported by the report of an inspector duly commis-
sioned by the general board of health, obtain the re-
commendation of that board to the issue of an order of
the Queen in council for the adoption of the provisions
of that Act. Upon investigation, it might prove that the
place so petitioning was not quite suitable for the com-
position of the distriet, and alterations might be deemed
by the general board of health to be advisable; these
ware submitted to theinhabitants for their consideration,
and the general board were empowered to hear and
decide upon any adverse statements, and report to the
Queen such a scheme as appeared to them to be proper.
This report was followed by the issue of a provisional
order of Her Majesty in council creating the district,
with & constitution according to the report of the
general board of health, This provisional order re-
quired to be sanctioned by the legislature before it
took effect, and accordingly a public bill was sub-
mitted to parlizment by the government for the con-
firmation of this provisional order, and when the Act
was passed, the district was created, and the loecal
board was legally constituted, and became competent
to act.

But the legislature had already provided in the
general Act for everything in regard to the constitu-
tion of the local board which could be laid down
generally, and only left to the general board of health
and the privy council authority to make arrangements
applicable to the particulsr locality.

It is right to observe that where any private Acts
of parliament would have interfered with the working
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of the provisions of the Act by the new board, any
delegation, repeal, or alteration of the powers created
thereby was in all cases the subject of a provisional
order in council, and afterwards of a special Aect of
parliament. But besides these spontanecus movements
on the part of the inhabitants of the districts, the
general board might themselves, in places where the
average annual mortality during seven years exceeded
a certain limit, originate a scheme for a district, submit
it to the inhabitants, receive their scquiescence or objec-
tions, and in their judgment report the same to the Queen
in council, when the provisional order might be issued,
to be followed by the confirming Act of parliament.
There was a variation in the practice of the House
of Commons in dealing with those Acts which deserves
notice, Usually one Act embraced several orders. At
first the terms of the Act referred generally to the
order as applicable to each place, and confirmed it
absolutely, but fizxed a date for the day of election. An
objection being made to this course of proceeding the
Acts were framed to confirm the orders “so: far
as they were authorized by the Public Health Act.”
Lastly, it was required that the order itself should be
set out in a schedule to the confirming Act, so that
parliament might know fully and distinctly what was
being passed into a law. SBome special provisions were
enacted to secure knowledge of the orders to members of
parliament and parties interested Lefore the bills were
read. It appears that no less than seventeen Acts
were passed, applying to about one hundred and twenty
places,—some borough towns, others only populous
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places,—while from the Parliamentary Paper, No. 328,
1857,it is shown that in ninety-four other places the Act
was brought into operation by orders in council, and in
the Union Officer’s Almanack for 1856, the number of
local boards is set out to the number of 230.

The powers conferred by the Act related to sewer-
age, house drainage, improvement of streets, removal
of nuisances, and supply of water, with some additional
authorities for special and public convenience, and for
improving the health and comfort of the inhabitants.
Means were supplied for effecting these objects by
facilitating the purchase of land and interests therein,
and by authorizing the levying of rates, either general or
partial, according to the nature and extent of the
expenses,

The terms of the Act were not explicit with reference
to the repairs of the highways, and some litigation
arose in comsequence; but looking at the extensive
powers conferred, and the novelty of the constituted
authority, it is a subject of congratulation that so little
legal discussion has ocourred in the courts of law upon
this statute. Doubtless the existence of the general
board of health provided a resonrce whence lagal
advice was readily obtainable, and obviated in many
cases the cost of expensive litigation.

Now, it cannot fail to be observed that under this
measure there was full opportunity of framing the
extent of the district, moulding the constitution of
the board, and modifying its powers, so as o render
the whole properly suitable to the particular district
which applied for the benefit of the statute,
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The measure which the legislature has passed in
the late session has been termed by parliament “The
Local Government Act of 1858 It is difficult to
see in what respects this title iz justified by the Act
itself. Corporate boroughs whose government depends
upon their charters are enabled to adopt the provisions
of the Act. So are Improvement Commissioners who
are elected by the ratepayers of any locality, and the
inhabitants of parishes and places of hitherto unsettled
boundaries are empowered to adopt the Act and elect
boards of health, not with any indefinite powers of
self-government, but to carry inte execution the powers
conferred by the Public Health Act and those con-
tained in the new law, Under the former Act it ywas
necessary that the general board of health, the Queen
in council, and sometimes the legislature, should concur
in sanctioning the adoption of the Aet, Now if it be
pot requisite to interfere with existing statutes or
powers otherwise secured by the law, the provisions
of the statute may be adopted by the simple act of
the ratepayers and owners of property in the locality.
The eflect of this legislation is that the benefits of the
Model Acts referred -to in the first part of this Intro-
duction are obtained without the necessity of a pri-
vate Act.

If the locality be a corporate borough or a district
under the management of popularly-elected commis-
sioners, or be a parish or place with defined or known
boundaries, the Act may be adopted by the resolution
of the council or commissioners in the first and second
cases, and the ratepayers and owners of property in the
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third,. When there is no defined boundary, the secre-
tary of state, on petition, cau assign one, and the place
so defined will constitute the district of the new board.

The council and the commissioners will, in the first
cases respectively, form the board, but in the other
cases the number of members must be determined by
the electors, and will constitute a board, to be elected
in the manner provided in the former statute, with this
addition, that it will be competent for the sscretary of
state to divide the district into wards, analogous to the

cases of municipal corporations and boards of guardians
for parishes. '

Questions as o the proper extent and composition of
the district, and as to the legality of the proceedings,
may be referred to the secretary of state for decision,

This is the great change in this scheme of legisla~
tion on this subject. The statute explains and en-
larges the powers conferred upon the local boards by
the Public Health Act of 1848, and incorporates in
it many of the provisions of the Model Acts which
are found so beneficial, and oftentimes so necessary for
the well-being of populous places, while it enables the
board of health in other instances to avail itsell of
some provisions not absolutely requisite in all cases,
but which will prove of great convenience in some
districts. ’ :

The statute, however, has not conferred upon the
local boards unlimited power to carry out all their de-
mands. Where they conceive that the property of
individuals should be taken for the public good with-
out their assent, when they seek to set aside or alter
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authorities and arrangements established by previous
legislation, to alter or rescind the constitution created
under the previous statute, or to obtain any extension
of the powers expressly granted to them by the statutes,
they must have special resort to the legislature. DBut
they must proceed through the government. They
must represent their requisitions to a secretary of state,
who, after due inquiry, may make a provisional order,
as in the case of the privy council under the former
Act, and’ this order he is required to submit to parlia-
ment for confirmation by a public Act.

Tt will thus be found, that, though in some small
details the local boards are released from the control of
the general board of health, in all substantial matters,
which were not perfectly free from restraint before,
they must now submit to the secretary of state, and
probably be compelled as before to seek the aid of
parliament.

The control of the secretary of state is in accordance
with the plan originally proposed in the bill of Lord Lin-
coln. Accordingly a department has been formed in the
office of thesecretary of state for the home department for
the special management of the business arising out of
these Acts, and the able and experienced staff of
officers and eclerks who have long been trained under
the general board of healfh have been transferred to
that department. A minute of information respecting
the provisions of the Local Government Act, 1858, and
a valuable collection of byelaws, have already issued
from this office.®

# To be had of the Publishers of this Work,
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Although these two Acts are most important and
beneficial in their operations with reference to the
general administration of local distriets in regard to their
sanitary condition, there are other laws which the legis-
lature in late years has passed, having for their object
the improvement of the public health., These are con-
tained in the statutes which have enforced the practice
of the vaccination of young children,which subjecf com-
mon lodging houses to regulation and control, which
facilitate the establishment of public baths and wash-
houses, which provide summary remedies in all parts
of the country for the removal of nuisances, and which
have also provided preventive and remedial measures
to meet sudden contagions and epidemic diseases of a
formidable character,

It has been deemed convenient to frame a collection
of these various Acts, which relate to the health of
the people of England, into one volume; and as the
Local Government Act of itself is imperfect, those
parts of the Acts which have been incorporated with
it have been included in this collection.

In addition to the matters above referred to, the
attention of the legislature has been directed to the
burial of the dead, and a series of Acts have been
passed relative thereto since 1842, by which -church-
yards and burial grounds have been closed, burial
boards established, and numercus regulations passed
upon the subject. It was found impracticable to
include those Acts in this volume, but the clauses
which particularly refer to local boards of health are
appended.
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The Editor has given his careful attention to the
provisions of the two great statutes which form the
basis of the work; he has endeavoured to bring under
the notice of the reader the decisions which have
taken place upon different clauses of the first Act, and
the alterations effected therein by the second; and he
has made such commentaries upon both as will, as
he trusts, facilitate their interpretation, or otherwise
assist those who are engaged in carrying them into
execution ; but he cannot but regret that the con-
solidation originally propesed was abandoned, since
the reference from the original to the supplemental
Act, and from the latter to the former, and from both
to the incorporated clauses, will often lead to embarrass-
went, and prevent the clear elucidation and under-
standing of enactments so important as the present to
the cities and towns of England.

Bl =
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ABSTRACTS OF THE STATUTES,

THE PUBLIC HEALTH ACT, 1848,
11 & 12 Vier. e 63.

Sect. 1. Recites the object of the Act, and pre-
scribes the limits of its operation, |

2. Interprets and defines various words and terms
used in the Act,

8. Gives the title of the Act.

4 Constitutes the general board of health—limits
its duration to five years.

9. Enables the general board of health to appoint
officers and servants—to cause a seal to be made where-
with their documents are to be sealed, and provides
that so sealed they shall be received in evidence.
~ 6. Enables the said board to appoint superintending
1nspectors—defines their powers and duties,

7. Provides for the payment of salaries to one mem-
ber of the general board of health, their officers and
servants, and specifies the sum to be paid to each
superintending inspector.

S..Empouvers the general board of heslth upon
petition, or where there has been a specified amount of
murtla;ht_ifr, to direct an inquiry to be made by a superin-
Feudmgj 1nspector as to the condition of any place and
1ts sanitary state, and other matters, to enable the

bﬂarfi to report thereon to the Queen, or to make a
provisional order,
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Sect. 9. Requires the inspector to give certain no-
tice of his inquiry, and to report the result thereof to
the general board of health—enables the board to cause
another inquiry to be made as to boundaries if proposed
to differ from those of the district reported upon, and
as to other matters—requires them to publish the report
made to them in a particular manner, with notice for
statements as to the proposal to be forwarded to them—
provides for the publication and deposit of such state-
ments—subjects public officers to penalties who refuse
10 receive such staternents—and enables the board of
health to cause a further inquiry to be made.

10. Enables the Act to be put in force in certain
places by an order of the Queen in council—in others
enables the general board of health to make a provi-
sional order, with, when they deem necessary, provi-
sions affecting local Acts, to be published in the district
and to be confirmed by a subsequent Aet of parliament
—provides against alteration of local Acts relating to
waterworks without consent, and the formation of a
part of a corporate borough into a district without con-
sent of the town council, and, except for main drainage,
against the inclusion of a place without a borough in
a district composed of such borough without the con-
sent of the ratepayers.

11. Empowers the lords of the treasury to make an
order charging the costs and expenses incurred by the
general board of health in these inguiries upon the
general district rate, to be repaid by five annual instal-
ments, with interest at five per cent.

12. Enacts that the town council of any borough
within 5 & 6 Will. 4, ¢. 76, shall be the local board of
health where the district consists of the whole ora
part thereof—provides for selection of members where
the district comprises two or more boroughs, and pro-
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vides for selection of part of the board from town
eouncil, and the election of the remainder by the owners
and ratepayers in other compounded districts—appoints
the day of the first selection—provides for continuance
in office and supply of vacancies—declares the meeting
of the council to be one under 5 & 6 Will. 4, c. 76.

Sect. 15, Provides for the election of members of
local board by owners and ratepayers—their continu-
ance in office—and renewal of elections.

14. Regulates the number of members—renders a
vacating member re-eligible—enables the board to act
though incomplete—and provides that a member se-
lacted and elected shall determine under which title he
will act, and shall act accordingly, and the other
vacancy to be filled up.

15. Provides for the special ease of members elected
for a sewerage distriet which is afterwards formed into
a district for other purposes.

16. Prescribes the qualification of elected members.

17. Prescribes a declaration to be made by members
elected or selected before acting—renders a false decla-
ration, made wilfully, a misdemeanor.

18. I'mposes a penalty on persons neglecting to make
declaration, and determines the office on failure to make
it or to act for three months.

18. Declares the disqualifications of members—im-
poses penalties on them for acting—preseribes proof
in actions—provides for certain shareholders and the
consequences of acts of disqualified persons,

20. Declares the qualification of electors, and the
scale of voting—defines owner and ratepayer—provides
for corporations—and imposes conditions on owners.

21. Provides for the returning officer.

22. Requires the production of parochial books for
the purposes of the election.

B
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Sect. 8. Prescribes notice previous to ele_r.:t-it.:m——
provides for Sunday, Christmas Day, Good Friday,
Fasts, and Thanksgivings. _

o4, Provides for the nomination of candidates, and
the delivery of voting papers.

95. Prescribes the mode of voting. _

6. Provides for the collection of the voting papers.

97, Regulates the casting up of the votes, and the
declaration of the result of the voting. B

98, Imposes penalties for neglect of the provisions
of the statute relating to the election.

99. Tnacts that the defectsin the election shall not
vitiate the proceedings of the board. |

30. Provides for the expenses of the election.

31. Contains a special provision for local boards in
Oxford and Cambridge. N

99. Provides for the acting of commissioners under
local Acts when made a local board of health.

53, Provides for the merging of the local board when
the district is incorporated. _ .

81, Prescribes regulations for the meetings of the local
board, for their conduct of the business .ui thr:za board,
their voting, and the appointment of their chairman.

35. Requires the local board to provide officers ;mc}
aseal, and declares their sealed documents 1o be primd
fucie evidence. _

56. Enables them to appoint commitiees.

37. Requires them to appoint & surveyor inspector
of nuisances, clerk, treasurer, and collectors—10 make
byelaws for the duties of their oﬂicers‘, antl’i enables
them to pay the same—regulates plurality of Dﬂﬂiﬁ&ﬁ——
and prescribes penalty for breach of the 1-cg]11:tt1?ns.

38. Tmposes penalties on officers engaging 1n cot-
tracis or taking fees improperly. _ '

39, Requires officers intrusted with monies to give
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security, and to remder accounts—provides for the
failure of the collector, and prescribes summary pro-
ceedings to be taken against him,

Seet. 40. Enables the local hoard to appoint an officer
of health, with duties to be directed by the general board
of health, and to pay him a salary, but requires the
approval of the said general board to the appointment-

41. Enables the local board to procure maps to
exhibit the system of sewerage. :

42. Provides for the expenses of surveys and maps.

43. Vests all sewers in the district (with certain
exceptions) in the local board.

44. Enables the local board to purchase sewers—
provides for the application of the purchase-money, and
the preservation of the independent rights of user.

45. Requires the local board to keep the sewers in
repair—to make all necessary sewers—enables them to
carry their sewers through specified places—to alter
or discontinue any sewer—provides against a nuisance
—and for the claims of persons to use the sewer dis-
continued.

46. Provides for the proper construction and cleans-
ing of sewers, and the outfall and collection of the
sewage.

47. Imposes penalties on persons improperly inter-
fering with the sewers, and enables the local board
to alter or pull down erections which shall so in-
terfere.

48. Enables owners or occupiers out of the district
to communicate with the sewer.

40, Prohibits the building of new houses without
proper drains, and enables the local board of health to
cause a proper drain to be made to every house in the
district, and if necessary, on default, to do the works
and recover the expenses.

B 2
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Sect. 50. Enables the inhabitants in parishes of a
populution under 2,000, to provide sewers, to cleanse
ponds or ditches, to dig wells or set up pumps, through
the churchwardens and overseers, at the charge of the
poor rate, after a public meeting and dne nutice.r

51. Prohibits the erection of new houses without
sufficient waterclosets, or privies and ashpits—imposes
penalties on default—and enables the local board
to cause the same to be provided for all liouses, and to
recover the expenses,

52. Provides for the supply of waterclosets in
factories, L

58. Requires notice to be given of the 'Lumldmg.nf
houses and certain particulars, and imposes penalty for
building without the board’s approval—enables local
board to alter building, and provides against their
neglect to approve or disapprove after notice. _

54. Requires the local board to provide that drains,
waterclosets, and ashpits, do not become nuisances—

enables the surveyor to make entry on and examina-
tion of premises—to give notice to the owner or occu-
pier to remove the nuisance—subjects the same to a
penalty on default—and empowers the loeal board to do
the necessary works and recover expenses.

55. Requires the local board to cleanse streets, and
remove dust and filth, and to make byelaws for the
removal of the same. ‘

56. Requires them to cause places to be provided
for the collection and deposit of dust, soil, and sewage,
and to sell the same, and imposes a penalty upon any
person collecting or removing the same.

57, FEnables them to provide public necessaries,

58, Requires the local board of health to cleanse,
drain,and cover up ponds, open ditches, and other places,
and provide for the collection of offensive matter—to
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give notice to the person causing the nuisance, and in
his default to execute the requisite works and recover
the expenses.

Seet. 59. Imposes penalty on persons causing pui-
sances—ennbles the local board of health to abate the
same—empowers the inspector of nuisances to give
notice to the occupier to remove the nuisance, and if
there be defanlt enables the manure to be sold by the
local board,

60. Enables, on certificate of the officer of health,
or two medical practitioners, the local board to cause
any house to be purified for the prevention of diseases.

61. Requires slaughter-houses to be registered, and
imposes penalty on default,

62. Enables the local board to provide slaughter-
houses, and make byelaws for the management thereof,
but saves existing interests.

63. Empowers the inspector of nuisances to enter
premises and examine animals, carcases, and the like,
and if unfit for food, enables a justice to order the
same to be destroyed, and imposes a penalty upon the
person to whom the same belongs, or who has the
custody of it.

64. Prevents the establishment of certain offensive
trades without the consent of the local board of health
—subjects offenders to penalties, and enables the board
to make byelaws as to the same.

65. Declares that the Act shall not affect the law
regarding nuisances,

66. Requires common lodging houses to be re.
gistered with the local board, and enables such board
to make byelaws for their regulation—requires the
keepers thereof to suffer the same to be inspected and
disinfected, and to pay the expenses thereof, and sub-

jects them to penalties on neglect.
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Seet. 67. Proliibits the letting of cellars as dwellings
in future houses, and the letting of any cellars except
where there are certain specified dimensions and other
conditions—imposes penalty for violation of this enact-
ment—provides for areas—defines what shall be
deemed to be an occupation—declares the time when
this enactment shall come into operation, and requires
churchwardens and overseers to publish notices of
these provisions,

68. Vests in the local board all streets, and the
management thereof—enables them to alter and repair
the same, and imposes penalties upon all persons who
disturb the same.

69. Empowers the local board to require private
streets to be sewered, levelled, and paved by the owners
or oceupiers thereof, and in their defauls to perform the
requisite works and recover the expenses.

70, Enables the local beard to declare streets not
highways to be such, and to repair the same, but re-
fuires a certain notice to be given previous to such de-
claration, and enables the proprietor to object and
thereby prevent the declaration of the same.

71. Enables the local board to require gas and
water pipes in any street to be altered, and in default
to alter them—provides agninst permanent injury, and
for the expenses.

72. Requires notice to be given to the local board
previous to the laying out of any new street, and
enables them to fix the level—imposes penalties for the
neglect—enables the board to alter street not laid out
in accordance with their regulations, and provides for
the board’s neglect to interfere.

78. Enables the local board to purchase premises
for improving: streets,

74. Enables them to previde places as public walks,
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Seet. 75. Empowers the board to provide their dis-
trict with a supply of water—to contract for the pur-
chase, or leasing, or construction of waterworks—
enables waterworks company to contract for the supply
of water—enables the local board to keep a supply of
water under pressure, but requires notice fo be given
to waterworks company, and prevents them from con-
structing waterworks if such company will supply
upon reazonable terms—and enables any question as to
this to be settled by arbitration. '

76, Requires the local board to cause houses de-
ficlent in water supply to obtain the same, and in
default enables them to do the necessary works and
lay a water rate, and to recover the expenses. .

77. Enables them to supply water for public baths,
or trading or manufacturing purposes.

78. Epables them to maintain and to construct
public pumps and cisterns.

79. Imposes penalties on persons injuring water-
works belonging to the local board — diverting or
wasting water belonging to them—and provides for the
rights of owners and occupiers.

80. Imposes penalties upon persons polluting water
in the reservoirs of the local board, and on the pro-
pristors of gasworks for the same —empowers the
local board to inspect gas pipes, and charge the ex-
penses of the inspection upon the managers of the
works, or, if the water has not been fouled, upon the
district rates.

81. Enables the local board to provide premises for
the reception of the dead, and make byelaws for the
regulation thereof,

82. Prohibits burials in burial grounds within the
district proved upon inquiry to be dangerous to health.

83. Prohibits interments in churches and new burial
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ground without the consent of the general board of
health, and imposes penalties for breach of this enact-
ment.

Seet. 84. Empowers the local board to purchase, hire,
sell, or exchange land—incorporates certain parts of
the Lands Clauses Consolidation Act—and enables the
lands to be held by them as a corporate body.

85. Enables the local board to enter into contracts— °

prescribes the form—enables the board to compound on
breach of contract—requires an estimate to be made
and public notice given before the same be entered
into, and security to be taken for the due performance
of the works.

86. Enables the board to make special district rates
in respect of expenses benefitting part of the district—
provides for deduction in respect of the drainage of
particular premises.

87. Requires the treasurer to keep a separate
account, to be called a district fund account, to be
applied by the board, and enables them to levy a
general district rate.

88. Describes the property assessable to these rates
—gives powers to the board to enable them to make
them—imposes penalties on persons refusing inspection
of rate books and other documents—provides for dis-
tricts where there is no poor rate, for a lower rate of
assessment in respect of particular property, und for
exemptions under local Acts,

89. Enables the rates to be made retrospectively ot
prospectively—provides for unoccupied premises, and
the apportionment of rates between successive owners
or cccupiers—and enables separate assessments to be
made on separate parts of the district.

90, Enables the board to make private improvement
rates for a limited period, such rates to be a charge on
the premises if unoccupied.
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Sect. 91. Provides for the deduction by lessees of
such rates from the rent.

02. Enables special district or private improvement
rates to be redeemed.

93. Enables the board to lay a water rate for the
supply of water, and provides for agreements with the
Universities.

04. Renders the water rate payable in advance, and
empowers the board to stop the supply in cases of
default of payment, :

95, Provides for the compounding by and recovery
of rates from the owners, in respect of tenements under
ten pounds per annum,

96. Empowers the board to remit rates on account
of poverty.

97. Prevents the Act from interfering with cove-
nants in previous leases,

98. Requires the board to cause an estimate to be
made before the making of the rates, showing the sums
required for each purpose, the rateable value of the as-
seasable property,and the amountof the rate in the pound.

99. Reguires public notice of the intention to make
the rate to be given, but dispenses with proof of such
notice in proceedings,

. 100, Requires the rates and estimates fo be open to
ingpection, and imposes & penalty upon persons refusing
the same.

101. Provides for the use of the terms “ owner” or
“ pecupier” in the rate.

102. Enables the board to amend rates—allows
persons aggrieved thereby to appeal—and in cases of
an increased rate requires notice to be given before
demand of payment.

103. Provides that the rates shall be published ss
poor rates, and collected as the board shall appoint—

B 3
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provides for the recovery of rates by summons and dis-
tress warrant.

Sect. 104, Gives a form of distress warrant for rates,
and imposes penalty on constables refusing to levy.

105. Provides for the quota of rates to be paid by
the universities of Oxford and Cambridge, and the
recovery thereof.

106, Enacts that the production of the rate book
shall be evidence thereof.

107, Enables the rates to be mortgaged—provides
for the payment of the mortgagees, but declares that
there shall be no priority among the mortgagees—
declares the purposes for which the mortgages shall be
etfected, and provides for apportionment among sepa-
rate parts.

108. Empowersloans to be obtained from the Publie
Works Loan Board.

109. Enables successive loans to be made to pay off
preceding loans at higher interest.

110. Enables loans to be renewed, if at the appointed
time the mortgage cannot be discharged.

111. Provides a form of mortgage of rates, and
requires a register of mortgages to he kept.

112, Enables mortgages to be transferred, and re-
quires a register of transfers of mortgages to he kept—
provides for payment to the transferree.

113. Requires the interest to be paid half-yearly,
and o sinking fund to be set apart for the discharge of
the mortgage debt.

114. Enables a receiver to be appointed by two
justices to collect and receive the rates on behalf of
the mortgagees where the payment is in arrear—re-
quires, however, that in such case the mortgage shall be
of a certain amount.
© 115. Prescribes the mode of making byelaws—
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specifies the limits of the penalties—enables them to
be altered—requires them to be confirmed by a secre-
tary of state—but provides for notice, publication, and
copies thereof.

Seet. 116. Requires the byelaws to be printed and
copies to be deliverable.

117. Makes the board surveyors of the highways—
releases the inhabitants from payment of highway
rates—provides for the collection of arrears and the
appropriation of the monies received.

118. Reserves the liabilities of persons to make or
contribute towards sewers, sea walls, or paving.

119. Prohibits the borrowing of money without
the consent of the general board of health.

120. Enables persons aggrieved by the decision of
the local board to memorialize the general board of
health—enables that board to make such order as
shall be equitable—and to direct a just compensation
for loss,

121. Enables the superintending inspector to sum-
mon witnesses and require production of plans, rate
books, and the like—imposes penalties on persons wil-
fully refusing—requires previous tender of expenses to
witness—and limits the distance of his summons.

122. Requires the accounts of the board to be audited
by the auditors of boroughs once every year—and in
non-corporate districts by a poor law auditor—enables
auditor to require production of documents and decla-
ration as to the accuracy of the accounts—imposes
penalties in default—renders this audit final—and
enables the board to pay the auditor—provides that
notice of the audit shall be given—and a copy of the
accounts deposited for inspection—and for the publi-
cation of the report.

123. Provides the mode of settling disputes by arbi-
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tration—the appointment of the arbitrators—and their
award.

Sect. 124, Provides for the appointment of an arbi-
trator in substitution of one who dies or fails—and
for the failure of a single arbitrator.

125. Provides for the appointment of the umpire by
the arbitrators, the parties, or the quarter sessions.

126. Requires the award to be made within three
months of the appointment of the arbitrator or umpire.

127. Empowers arbitrator to require production of
documents and to examine witnesses on cath—to deter-
mine as to the costs of the reference—and enables the
submission to be made a rule of court.

128. Requires the arbitrators to make a declaration,
and declares an arbitrator, wilfully acting contrary
thereto, to be guilty of a misdemeanor,

129, Provides for the recovery of damages, costs, or
expenses, and penalties, summarily before justices by
warrant of distress—and in defauls of distress, by com-
mitment of the offender to prison.

130. Bupplies a form of conviction.

131, Prescribes the process before the justices—the
awarding of costs—the levying of distress—and pre-
vents distress from being illegal for want of form.

132. Enables members of the board to act as justices
under this Act.

133. Requires the consent of the attorney-general
to actions for penalties by common informers—limits
the time for recovery of penalties—and provides for the
application thereof,

134, Declares that the liability to penalty shall not
relieve from other penalties.

135. Gives an appeal to the quarter sessions to
persons aggrieved—requires notice of appeal—enables
the court to award costs—provides for recognizances—
and confines appeal to the grounds in the statement.

o [ e
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Sect. 136. Enables the court to amend or guash
rate—provides for payment of rate notwithstanding the
quashing of the same.

187. Provides that rate or proceedings shall not be
quashed for want of form—and takes away the cer-
tiorart. ;

138. Prescribes the mode of suing in the case of the
local board—that the actions shall be in the name of
the clerk—and states the mode of describing property
—rprovides against abatement of the action—and re-
quires the clerk to be reimbursed his expenses.

138. Requires notice of action to be given in suits,
and prescribes a limitation of actions—provides for
venue, plea, tender of amends, and payment of money
into court.

140. Exempts persons acting in execution of the
Act from personal responsibility—and provides that
their expenses shall be reimbursed out of general dis-
trict rates,

141, Enables ordersin council and provisional orders
to be amended, and the districts altered or extended.

142, Provides for the commencement of the orders
in council and their publication—and requires the
reports of the superintending inspectors to be laid
before parliament.

143, Empowers two justices to make an order to
authorize superintending inspector, surveyor, or inspec-
tor of nuisances to enter and examine lands and
premises on refusal of owner or occupier to allow the
same, and enables such officer to enter and examine
accordingly—and provides that previous notice shall be
g1ven.

144. Requires compensation to be given to persons
sustaining damage from this Act—the amount to be
settled by arbitration.

145. Prevents the interference with sewers of the
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commissioners of sewers, private watercourses, or rights
of drainage, or improvement of land under local Acts.

Seet. 146, Enables the local board to allow time to
owners for the repayment of the expenses—retaining
the power of recovering payment iu cases of default.

147. Renders persons examined on oath under the
Act giving false evidence punishable as for perjury.

148. Imposes penalties on persons obstructing officers,
or destroying notices—enables owner obstrueted by thel
occupier to obtain an order of justices for execution of
works—imposes penalty on occupier for disobeying the
same—and provides proceedings against occupier who
refuses to state name of owner or misstates the same.

140. Prescribes the mode of the giving consent,
sanction, or authority by the general and local board.

150. Provides for the mode of serving notices upon
loeal board, and upon owners and oecupiers.

151. Contains exemptions from stamp duty, and, in
certain eases, from the duty on houses lhaving eight
windows.

152, Gives the usual power to amend or repeal the
Act. _

SCHEDULE

A, Form of voting paper.

B. ,, of mortgage of rates.

C. ,, of transfer of mortgage.

D. ,, of distress warrant.

E. ,, of conviction.

F. ,, of order to permit execution of works by
owners.

THE PUBLIC HEALTH ACT, 1838.
91 & 22 Vicer. ¢ 97.

Sect. 1. Transfers the powers of the general board
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of health, under ¢ The Diseases Prevention Act, 1855,”
to the privy council.

Seet, 2. Empowers the privy council to issue regu-
lations respecting public vaccination—and provides for
the distribution of the money to the national vaccine
estublishment under the directions of the couneil.

3. Enables the privy council to direct inquiries as to
the public health.

4. Bmpowers the council to appoint a medical
officer—continues the medical officer of the gemeral
board of health—enables the ecouncil to employ other
persons—and provides for the salary of this officer.

5. Requires their medical officer to report from time
to time, and annually.,

6. Requires these reports to be laid before parlia-
ment.

7. Provides for the making and authentication of
orders by the privy council.

8. Enables proceedings for penalties under the Vac-
cination Acts to be taken by public officers—and pro-
vides for the payment of the expenses.

9. Gives tha title of the Act—and limits the Act to
1st August, 1859.

THE LOCAL GOVERNMENT ACT.
21 & 22 Vicr. c. 98.

Seet. 1. Gives the tlitla to the Act.
2. Interprets the word “ borough.”
3. Prescribes limits to the operation of the Act.

4. Requires the provisions of the Act to be con-
strued with 11 & 12 Viet. c. 63.
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Sect. 5. Provides for the commencement of the Aet,
but reserves qualification, powers, and liabilities of pre-
vious local boards.

8. Gives to loeal boards under this Act all the powers,
duties, and liabilities of the Act of 1848.

». Construes the words the special Act—the limits
for the special Act—Tlimits of the district—the passing
of the special Aet—the promoters of the undertaking
—and provides for the recovery of penalties.

8. Dispenses with the sanction, consent, direction, or
approval of the general board of health,

9, Provides that proceedings, contracts, and other
matters began or made under repealed clauses of
11 & 12 Viet. ¢. 98, may be proceeded with, and
that no decree or order of a court obtained previously
shall be affected by the Act.

10. Enables a receiver to be appointed by justices
notwithstanding the failure to elect a local board.

11. Provides for the revival of the local board when
there has been @ failure to elect—and restores the
former rights and liabilities.

12. Provides for the adoption of the Act in corpo-
rate boroughs—in places under a board of improve-
ment commissioners—and in other places having a
known boundary—and requires a month’s previous
notice and a certain majority.

18. Provides for previous requisition at meetings
to be summoned, by officers declared —requires the
summoning officer to give notice—a chairman to be
chosen—prescribes regulations for the passing of the
resolution—defines the legal effect of the declaration of
the chairman—and imposes penalties for malpractices
at the voting.

14. Provides that a less place included within a
greater shall not adopt the Act unless the latter refuse.
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Sect. 15. Enables a corporation or commissioners
exercising powers for sanitary regulations to adopt
part of this Act.

16. Provides that a place not having a known boun-
dary may have it settled—prescribes the course, and
enables any such place then to adopt the Act.

17. Giives an appeal to owners and ratepayers against
the adoption by petition to the secretary of state—pro-
vides for the proceedings and the order of the secretary
thereon.

18. Gives an appeal to the secretary of state where
the validity of the vote for adoption is disputed—
enables him to make inquiry and order thereon.

19. Requires notice of the adoption to he given to
the secretary of state—and by advertisement — and
a notice of the adoption to be published in the London
Gazette.

20. Provides for the time when the Act shall come
into operation in the district—excepts certain cases to
be dealt with afterwards,

21. Prohibits objections to the adoption of this Aet
:withaut notice—and limits the time of making ob-
Jection.

22. Renders publication in the Gazeffe conclusive
evidence of the adoption.

23, Provides for the payment of costs incurred by
the secretary of state,

24. Prescribes the constitution of the local board in
corporate boroughs, in places under boards of com-
missioners, and in other places—prescribes the qualifi-
cations of the members in the last cases—enables the
district to be divided into wards, and provides for the
voting in such wards, and for the conduct of the elec-
tion generally—enables an agent to be appointed to
accompany the deliverer or collector of voting papers
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—yprovides for the supply of casual vacancies, and for
~ the first meeting of the board.

Seet. 25. Removes certain disqualifications imposed
on members by 11 & 12 Viet, c. 63.

26. Repeals 11 & 12 Viet. ¢. 63, s. 33, and transfers
powers of local board to the town council when the
district is incorporated.

27. Empowers adjoining districts to be united.

28. Enables the local board to execute works in
adjoining places, and provides for the recovery of the
expenses.

29, Empowers board to deduct from sewer rate whers
any premises shall previously have been sufficiently
drained.

30. Empowers local board to dispose of their sewage
by making outfall without their district, by selling
the same, or by purchasing or hiring land or buildings
for its reception—but provides that these things shall
be done without a nuisance.

31. Provides for the cleansing foul watercourses or
open ditches forming the boundaries of distriets, by
order of justices, and for the costs thereof.

32, Repeals 11 & 12 Vict, ¢. 63, ss. 55, 6, and
enables the board to provide for cleansing of streets and
private houses, and dispose of refuse—imposes penalties
on persons obstrneting them in so doing or removing
such matters—empowers them to make Dbyelaws on
oceuplers respecting the same—and for the prevention
of nuisances—and to recover the expenses of removing
accumulations of offensive matters.

33. Renders it unnecessary for the surveyor to close
the ground opened by him before drain or ashpit is
amended.

o4, Repeals 11 & 12 Viet. c. 63, ss. 53, 72, and
enables the board to make byelaws as to new streets,

[The Local

— e
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the structure of new buildings, the procuring ventila-
tion, the drainage of buildings and closing uninhabit-
able dwellings—points out what provisions they may
make—provides against retrospective operation, and
defines what shall be considered us the erection of a
new building.

Sect. 35. Enables the board to prescribe the line of
new buildings, and to compensate for loss or damage
caused by their order, and incorporates certain pro-
visions of the Lands Clauses Consolidation Act.

36. Enables them to purchase premises for new
atreets.

87. Provides for the costs of the repairs of the high-
ways in certain cases out of the general district rate—
in others out of a highway rate—provides for repaira of
the highways partly out of the district—dispenses with
certain acts required to be done by the General High-
way Act—subjects the accounts to the audit under the
Act—provides for the application of the surplus high-
way rate collected by the surveyor of the highway—
and renders 12 & 18 Viet. ¢. 35, s, 2, applicable to the
clerk of the local board.

_ 38, Extends 11 & 12 Vict, ¢, 63, ss. 69, 70, to
lighting and repairing streets, and to foutpaths—and
exempts incumbents or ministers of churches or chapels
from rateability under the Act in respect of such
churches or chapels, |

39, Lnables the board to agree with any persons for
the making of new public roads,

40. Enables them to agree for the construction of
public bridges, viaducts, or arches, or to adopt existing
bridges, viaducts, or arches, and make them parts of
public streets,

41. Enables them to agree with the trustees of
turnpike roads or surveyors of county bridges for the
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repair of such roads and bridges—and provides for
the rights and interests of mortgagees of the tolls.

Sect. 42. Requires the objection under 11 & 12
Viet. ¢, 63, s. 70, to be made by the proprietor.

48. Prevents interference with certain roads in the
neighbourhood of the metropolis except upon specified
conditions.

44, Incorporates certain parts of “The Towns Police
Clauses Act.”

45. Tncorporates certain parts of “The Towns Im-
provement Clanses Act,” subject to certain modifica-
tions as to smoke.

46. Supersedes the Lighting and Watching Act,
3 & 4 Will. 4, c. 90, in the district.

47. Enables the vestry to transfer to the local board
the management of the baths and wash-houses esta-
blished under 9 & 10 Vict. ¢. 74, and provides for the
expenses.

48. Repeals 11 & 12 Vict. c. 63, s. 61, and part
of s. 62,

49, Enables the local board to be the burial board
for the district or part thereof, and provides for the
expenses—and also for the case where the district is
divided into wards.

50. Empowers the board, with the consent of the
ratepayers and owners, to establish markets, and in-
corporates parts of the Markets and Fairs Clauses
Act, 1847—and provides that tolls shall be approved
by the secretary of state.

51. Extends the powers of 11 & 12 Viet. ¢ 63,
6. 78, as to the supply of water by the board.

52. Gives to the board the same powers for provid-
ing water mains as for sewers.

53. Enables directors of a water company or market
company to sell their works to the bourd.

Government Act.] Abstracts of Statutes. 23

Sect. b4, Repeals 11 & 12 Vict. e. 63, s. 86, and
thereby the power of making special district rates—
but provides for existing debts and charges—and makes
provisions as to publication, costs of levy, retrospective-
ness of rate, and notice of demand of rates.

99, Repeals 11 & 12 Vict. ¢. 63, ss. 88, 95, and
declares the mode of assessing general district rates—
enables the owners to be rated instead of the occupiers
in certain cases—directs a lower rate to be imposed
on particular property—and preserves exemptions cre-
ated by local Acts, unless a provisional order confirmed
by parliament otherwise direct.

56. Renders the poor-rate books accessible to the
board for the purposes of the general district rate—im-
poses penalty on refusal—and in default of a trustworthy
poor-rate assesswient enables a valuation to be made
according to 6 & 7 Will. 4, ¢. 96. :

57. Repeals 11 & 12 Viet. ¢, 63, ss. 113, 119, and
enables local boards to borrow money on the security
of the rates, and to mortgage the same—but imposes
conditions as to the consent of the secretary of state,
and as to the limit of the loan—provides for the
repayment—and requires the local board to repay
money borrowed for private expenses out of private
improvement rates.

58. Enables the local board to make rentcharges on
property to meet the first cost of private improvements,
to be payable for thirty years, with interest—and
provides remedias for the grantees.

99. Requires rentcharges to be registered.

60. Repeals 11 & 12 Vict. c. 63, s. 122, and pro-
vides for the audit of the accounts of the local board
by the borough auditors in respect of corporate dis-
tricts—and by the poor law auditor in respect of other
districts—requires him to allow, disallow, or surcharge
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items—enables disallowances to be removed into the
Court of Queen’s Bench for the decision of the court,
or an appeal to the secretary of state, who shall have
the same powers as the poor law board—provides for
the recovery of sums disallowed or surcharged—em-
powers the auditor to require production of books and
documents, and the attendance of persons accountable
—imposes penalties on them for default, or for making
false declaration—specifies payment to be made to the
auditor—requires notice of audit to be published and
books to be open to inspection—provides for proof of
audit, and requires auditor to report on the audit, and
an abstract of the accounts to be published.

Seet. 1. Provides for the preparation and authenti-
cation of documents of the board.

62. Makes the expenses chargeable upon the owners
of premises a charge on such premises, with interest—
and declares the limits for the commencement of pro-
ceedings.

63. Declares the time when the apportionment of
expenses by owners shall be concluded without mno-
tice.

64. Enables justices to settle questious referable to
arbitration when the sum is under 20%, and to require

the work to be surveyed, and to determine the costs.

and order payment thereof.

65. Requires memorials under 11 & 12 Viet. ¢. 63,
8. 120, to be addressed to a secretary of state for his
determination.

66. Imposes penalty on persons injuring works of
local board.

67. Requires penalties incurred in a corporate
borough under these Acts to be paid to the district
fund account.

68. Repeals 11 & 12 Vict. ¢. 63, & 145, and makes
various prohibitions upon the local board, to prevent

- "\-FII'--#..P,., ol
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their interference with certain publie, proprietary, and
private sewers, waterworks, streams, navigations, and
other public works, without consent, but saves the
rights of local boards existing at the time of the passing
of the Act,

Sect, 69. Requires, in cases not within the last clause,
where the local board propose to execute works, that
they should give notice to the parties interested under
any local Act of parliament, and if they do not consent
that the matter in difference be referred to arbitration.

70. Provides for the result of this arbitration and
the action of the local board thereon.

71. Preserves the rights of persons authorized to
navigate rivers or canals, or to take toll in respect
thereof.

72. Enables corporations or commissioners, with
consent of the local board, to alter sewers or other
works.

78. Preserves the water rights of individuals or
companies,

74. Enables questions arising under the previous
sections to be referred to arbitration, and preseribes
the questions to be decided.

75. Repeals part of 11 & 12 Viet. c. 63, s. 84, and
provides for the purchase of lands by the board by
incorporating - the Lands Clauses Consolidation Act,
by requiring them to publish notice of their intention
in mewspapers, serve notice on parties interested, and
present a petition to the secretary of state, who may
direct local inquiry to be made and issue a provisional
order to be confirmed by a special public Act of parlia-
ment—and provides for the payment of the costs in-
curred by the secretary of state out of the general
district rates, -

76. Requires local board to report ammually to the
secretary of state, and publish the same in a newspaper.
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Seet. 77. Repeals 11 & 12 Viet. ¢. 63, s. 141, and
enables a petition to be presented for the incorporation of
an adjoining place, or a separation of a part of a district,
or the repeal of a local Act dealing with public works, or
exempting property from rating, or of any provisional
order or any Act confirming the same, or the alteration
thereof, to a secretary of state, who may direct in-
quiry and issue order thereon—requires consent to be
obtained in certain cases, and provides for the testifi-
cation thereof—provides for the meeting and conduct
thereat, and requires secretary of state to obtain a con-
firming Act of parliament—prohibits the validity of
the order until confirmed, and enables parties to pe-
tition against the bill, and to appear and oppose it as a
private bill,

78. Ensables the local board to petition the secretary
of state that the powers of borrowing already given to
them in certain cases, and the term for repayment,
may be extended—enables the secretary to make in-
quiry and issue provisional order, to be confirmed by
Act of parliament.

79. Empowers the secretary of state to report to
parliament annually on this Act, and to provide for its
execution by appointing officers and clerks.

80. Confers upon any person directed to make in-
quiry the powers contained in 11 & 12 Viet. c. 63,
8, 121.

81. Renders the orders of the secretary binding and
conclusive, and enables him to make orders for costs,

82. Makes certain exceptions in respect of the city
of Ozford and the town of Cambridge.

SCHEDULE

A. Form of voting paper.
B. ,,  rentcharge.

THE

PUBLIC HEALTH ACT, 1848.

Nore—The sections printed between asterisks have hecome
superseded by the Local Government Ach, and those
gections which are printed between nsterisks and are
included in brackets have been repealed.

11 & 12 VICT. Car. 63.

AN ACT FOR PROMOTING THE PUBLIC HEALTH.
[BlaT Avdvsr, 1848.]

FPREAMBLE AND INTERPRETATION OF WORDS.

“Wnereas further and more effectual provision
“ought to be made for improving the sanitary con-
“dition of towns and populous places in England

“““and Wales, and it is expedient that the supply of

“ water to such towns and places, and the sewerage,
“drainage, cleansing, and paving thereof, should,

““as far as practicable, be placed under one and the

“same local management and control, subject (a)

“fo such general supervision as i8¢ herein-afier pro-
“uided:” Be it therefore enacted, that this Act purs 1o
may from time to time be applied, in manner herein- §yim 2%,
after provided, to any part of England and Wales, 2relisd.

{2} The supervision which is here deemed advisable has
been repudiated by the legislature and another substituted
by the Local Government Aet of 18858, posf, See note on
sect. 67, as to whether any parts of the Act except sect, 50
have a general operation,

o
6! o
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Except the parts next hereinafter mentioned ; tent with the context or subject matter in which
(that is to say,) the eity of London and the lihe.r. such words or expressions occur(f); (that is to
ties thereof (b), the parts within the limits of certain 8ay,) .
commissions of sewers (¢) bearing date at West- Words importing the singular number shall in- Number:
minster the 30th day of November in the year of clude the plural number, and words importing
our Lord 1847, also the parts within the limits of a the plural number shall include the singular
certain other commission of sewers bearing date at _ number :
Westminster the 4th day of December in the year Words importing the masculine gender shall in- Gnder:
last aforesaid (¢), and the parts subject to the juris- r clude females :
diction of the commissioners acting in the execution The word “person” and words applying to any “Pemon:*
of an Act of the fifth year of the reign of King person or individual shall apply to and include
George the Fourth, for (amongst other things) corporations, whether aggregate or sole:
mare effectually paving, lighting, watching, cleans- The word  lands” (g) and the word « premises” “Leads:”
i erulati oent’s Park, and in the shall include messuages, buildings, lands, and “Fremss"
ing, and regulating the Regent's Fark, anc i ges, gs, lands, an
excontion of the several Acts for extending the hereditaments of any tenure:
jurisdiction of such commissioners (d). The word “ owner” (&) shall mean (i) the person “Owner”
for the time being receiving the rackrent of
FTA— II. And beit enacted (¢), that In the construe- the lands or premises in connexion with which
tion ofterms. 1 oo ehis Aot the following words and expressions the said word is used, whether on his own ac-
shall have the meanings hereby assigned to them, count or &s agent or trustee for any other per-

unless such meanings be repugnant to Or 1DCODSIS-

(f) See also the statute 13 & 14 Viet. ¢. 21, which contains

(B) This exemption of the city of London and its liberties : nﬁﬁxﬁé&l interpretation of the words month, coundy, land,

i 0l ot

ﬂﬂ(z-;;ﬂé]‘;]gf:ﬁnmiﬁaiu1m of sewers have expired. (g) It was held by two judges in Oldacre v. Hunt, cit. in
(d) This exemption still continues. But as the above-men- note on sect. 145, post, that this word included “a right of

tioned comymissions of sewers have expired the limitation fishery, ﬂmqgh the lords justices did mot give any decisive

contained in 21 & 22 Viet. o 98, & 2, post, excludes the opinion on this point. . . 1

metropolis, as defined by the Metropolitan Local Management {Ia} Bee also the definition of this word in sect. 20, post.

Act, 18 & 19 Viet. ¢. 120 (i) This word appears to signify that the following is to be

the ouly interpretation of the word owner, so that the owner of
the fee simple who has let the lands vpon a ground rent isnot
within the definition, Bee Fvelyn, app., Wyekeord, resp., 22

&) In the case of Gheeen v, Justices af Cmub&‘idg&sﬁév_-s, i
A& E. 491, Lord Denman, . I, says, “We 11,1.1]_.'1113'11@1.111 that
an interpretation clause is not to be taken as substituting one

ords for amother, nor s strictly defining what the Jur. 808, In Reg. v. Kershaw, 6 E. & B. 1007, Erle, J.,
f;zaﬂfn: E;ds: '::E;'rl must be under all circumstances; we rathar pmnts out t]}& EllHtlIlEtJ.Elu hetwe:en the words ;:mg:m:? and segn .
think that it declares what persons way b :ftlmprf:lt1311d3d m thl‘i same interpretation section, ﬂl? f?rmm_‘ having an ez-
within that term when the circumstances reguire that they . fending and the latter an ewcluding signification. Generally,
should.” See also the observations of Lord Cottenham, C., however, an interpretation clause does not restrain the mesn-
in A. (. v. Worcester Corporation, 15 L J. 1t (N. 5.}, Ch. 399, ing of the words interpreted. Doe v. Benkam, T Q. B, 979,

o2
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t Rackrent:"

“ Month

 Commis-
sioners of the
treasury 2™

H Buperior
oourE s’

Interpretation of Words. [11 & 12 Viet.

son, or who would so receive the same if such
lands or premises were let at a rackrent :

The expression “ rackrent ™ shall mean rent which
is not less than two-thirds of the full neg
annual value of the property out of which the
rent arises (a);

And the ¢ full net annual value” shall be taken
to be the rent at which the property might
rensonably be expected to let from year to year,
free from all usual tenant’s rates and taxes, and
tithe commutation rentcharge (if any), and
deducting therefrom the probable avernge an-
nual cost of the repairs, insurance, and other
expenses (if any) necessary to maintain the
same in a state to command such rent (&) :

The word “ month” shall mean calendar month :

The expression “ commissioners of Her Majesty’s
treasury ¥ shall mean the commissioners of
Her Majesty’s treasury of the United King-
dom of Great Britain and Ireland for the time
being, or any threz (¢) or more of them, or the
lord high treasurer of the United Kingdom of
Great Britain ond Ireland for the time being :

The expression * superior courts ” shall n-
clude (d) Her Majesty’s superior courts of
record at Westminster, and the Court of Com-
mon Pleas of the county palatine of Lancas-

a} Bee d & 5 Will, 4, ¢ V6, 5 109,
6; This definition is taken from the Parochial Assessment
Aet, 6 & 7T Will 4, ¢, 96, 8, 1, and is what is sef out in the
columsn of the rate in the schedole headed Rateable Falue.
(z) But by the statute 12 & 12 Vict. ¢. 89, two of the lords
commissioners of the treasury are empowered to act.
(d), It iz to be presumed that this word iz intended to be
exclusive, as it is diffienié to know what other courts than
those mentioned can be considered as superior courts.

e
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ter {e) and the Court of Pleas of the county
of Durbam :

The word “ justice ” shall mean any justice of the * Justice
peace acting for the place in which the matter
or any part of the matter, as the case may be,
requiring the cognizance of the justice”
arises !

The expression “two justices ” shall mean two or ¢ Two jus-
more justices assembled and acting together in
petty sessions, or one stipendiary or police ma-
gistrate acting in any police court, for the place
in which the matter or any part of the matter,
as the case may be, requiring the cognizance of
“two justices ” arises () :

The expression “court of general or quarter “Courtof
sessions” shall mean the court of gemeral or éf.’;f{ii Dr
quarter sessions of the peace having jurisdiction ******
over the whole or any part (g) of the district
or place, as the case may be, in which the
matter requiring the cognizance of the  court
of general or quarter sessions” arises:

The word “arbitrators” shall include & single farbitra-
arbitrator ; and the words “arbitrators” and =~
“ arhitrator” shall include an wmpire (h) :

The word “oath” shall mean and include an* Oun:»
affirmation in the case of Quakers, and a decla-

(€} Quere, whether the court of the chanecellor of the duchy
is included. The same interpretation is found in other sta-
tutes.

(/) See also the provisions contained in 21 & 22 Vict.
¢, 73, 8. 1, which confirm this interpretation.

() As where the distriet runs into two counties two courts
of guarter sessions will have jurisdiction over the respestive
parts, it seems that this definition would give authority to
both and consequently to either. .

(%) As this cannot be universally applicable, the interpre-
tation will be modified by the context.
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ration in the case of persons allowed by law (i)
to make a declaration in lien of an ocath:

The expression “corporate borough ™ (%) shall
mean any corporate borough mentioned in the
schedules annexed to an Act passed in the
sixth year of the reign of King William the
Fourth, intituled “ An Aect for the Regulation
of Municipal Corporations in England and
Wales,” and any borough incorporated by char-
ter granted or, to be granted in pursuance of
that or any subsequent Act:

The word “ district ™ shall mean the entire ares,
places, or parts of places comprised within the
Limits of any district to which this Act or any
part thereof shall be applied by order in ecouncil,
or provisional order of the general hoard of
health sanctioned by parliament (I):

The expression “ corporate district” shall mean
a district in which the powers, authorities, and
duties of the local board of health of the dis-
trict are exercised and executed by the council
of a corporate borough :

{(£) Seed & 4 Will. 4, ¢. 48, and ¢. B2,

(k) By 12 & 13 Viet. c. 94, s 10, it was declared and
enacted, that the expression © corporate borough ™ whenever
uged in the Poblic Health Act, 1848, shall Le construed to
inelude any city, borough, port, cingque port, or town corporate
named in the schedules annexed to an Act passed in the sixth
year of the reign of’ King William the Fourth, intituled © An
Act to provide for the Regulation of Municipal Corporations
in England and Wales,” and toe any city, borough, port, cingue
port, or town corporate incorporated by charter granted or to
be granted in pursuance of that or any subsequent Act; and
the word * burgesses ™ wherever used in the sald Public Healih
Act ghall be construed to mean cifizens in the case of a city.

A similar definition of the word dorough is glven in
21 & 22 Vieh, o, 98, . 2, post,

(I) See the definition of the term “ limits of the district*
In 21 & 22 Viet, ¢. 98, .7, post.

e. 63, 5. 2. Interpretation of Words.

The expression * non-corporate district” shall 7

53

Non-por=
yrate diz-

mean & district in which the powers, authori- trict:

ties, and duties of the local board of health of
the district are not exercised and esecuted by
the couneil of a corporate borough:

The word “street” shall apply to and include*
any highway (m) (not being a turflpika road),
and any road, public bridge (not being a county
bridge), lane, footway, square, court, alley,
passage (#), whether a thoroughfare or not, and
the parts of any such highway, road, bridge,
lane, footway, square, court, alley, or passage
within the limits of any distriet (0] _

The word “house” shall include schools, factories, «
and other buildings in which more than twenty
versons are employed at one time (p):

Street:"’

Houze:"”

Tha word ¢ drain”’ shall mean and include any ¢ prain:*

drain of and used for the drainage of one
building only, or premises within the same
curtilage, and made merely for the purpose of
communicating therefrom with a cesspool or
other like receptacls for drainage, or with a
sewer into which the drainage of two or more
buildings or premises occupied by different
persons is conveyed (g) :

{(m) The 15 & 16 Vict. ¢. 42, s. 16, interprets the word
“ highway,” but only as it is used in ss. 68, 69, hereafter.

(n) See in Le Neve v, Vestry of Mile End Old Touwn,
22 Jur. 660, an illustration of the word etreet.

(o) See 21 & 22 Viet. ¢ 98, 5. 7, post. o

(7) See the cases upon the parlinmentary and municipal
franchises, and npon settlement under the Poor Law for illus-
trations of the word “house”" Primd facle s bouwse means a
dwelling house ; Surman v. Darley, 14 M. & W.181; ora
building caleulated for use as such; 8 Seoff. Rep. 794, 949;
but the ahove interpretation extends the signification. The
2 1& 22 Vict, ¢, 98, 5. 84, interprets the term new buildings.

(4) There may be instances of drains not comprehended
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The word “sewer” shall mean and include
sewers and drains of every description («), ex-
cept drains to which the word “drain” in-
terpreted as aforesaid applies:

The term “slaughter-house " shall mean and in-
clude the buildings and places commonly ealled
slaughter-houses and knackers yards, and any
building or place used for slaughtering eattle,
horses, or animals of any description for sale (3):

The expression * waterworks company” shall
mean any corporation, person, or company of
persons supplying or who may hereafter supply
water for their omwn profit:

The term “ waterworks™ shall include streams,
springs, wells, pumps, reservoirs, cisterns, tanks,
aqueducts, cuts, sluices, mains, pipes, culverts,
engines, and all machinery, lands, buildings,
and things for supplying or used for supplying
water, also the stock in trade (c) of any water-
works company :

within this definition, as where there is a direct communica-
tion from = house to a viver or canal, or the sea itself,

(2) In Sutlon v. The Mayor of Nopwich, 31 L.T. 389,
Kindersley, ¥, ., cbserved: “The word sewer comes from
the word “to sew,” d.e. to drain, and has a muoch more ex-
tended signification (than drain), embracing works on the
largest scale, such as draining the fems of Lincolnsbire by
means of ]mm.ls, 6:;:. In mtilfe common sense of the term it
means a large and generally undergronnd passage for fluid
and feculent matter from = house or houses to some other
locality, but it does not comprise a cesspoe] for the purpose of
retaining the sewage, whether as a simple deposit, or to be
converted into manure, or other useful purposes,”

() See Elias v. Nightingale, 22 Jur. 166.

(e} These words are very extensive, and not easy to be
understood, because it would seem unnecessary to apply the
word waferworks Lo anything not mentioned in the pref.*im
enumeration,

B —

0. 63, 85, 3, 4.] Inierpretation of
The expression *‘ the local board of health " shall “the locmt

mean the person authorized (d) to execute in Pesch:
each district all or any of the powers, autho-

rities, and duties vested in or imposed upon

the local board of health by this Act:

The expressions “the officer of health,” “the « o cters,”
clerk,” % the treasurer,” * the surveyor,” *the “
inspector of nuisances,” shall mean the persons
respectively appointed fo be or authorized to
execute the offices of the officer of health, clerk,
treasurer, surveyor, and inspector of nuisances
respectively in each district for the purposes of

this Act (e).

III. And be it enacted, that in citing this Act Moede of
in other Acts of Parliament, and in legal instru- i‘?f‘g =
ments and other proceedings, it shall be sufficient to

use the words “The Public Health Act, 1848" ( f).

CONSTITUTION OF THE GENERAL BOARD OF
HEALTH.
IV. ** And be it enacted, that the first com- Generns
S . i P board
missioner for the time being of Her Majesty’s woods peais to ve
and forests, land revenues, works, and buildings, “on#ituted-

(d) Thatis, authorized by this Act. The 21 & 22 Viet. c. 98,
8. 15, enables corporations nobt constituted local boards to
adopt of that Act, which is incorporated with the present.

(e) It is to be noticed that the 15 & 16 Viet. c. 42, enacted
in sect. 14, * that the word *year® shall, for the purpose of
the election of locul boards of health aeting in execution of
the Public Health Act, 1848, and of the continuance in office
of the members of such boards, be taken to mean the interval
between any day of election of any such board and the dav of
¢lection next ensuing.”
See other definitions in 21 & 22 Vict. ¢. 95, 5. 7, post.
(/) See also the title of 21 & 22 Viet. ¢. 98, in sect. 2,

c3
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together with such two other persous as Her
Majesty by warrant under the royal sign manual
may be pleased to appoint, shall be and constitute
4 board for superintending the exccution of this
Act, and shall be called “The General Board of
Health,” and shall have and exceate all the powers
and duties vested in or imposed on such board by
this Act, and the said first commissioner shall be
the president of the said board; and Her Majesty
may from time to time, at ber pleasure, remove all
or any of the persons so appointed by her, and
appoint others in their stead ; and the powers and
duties vested in the said board by this Act may
be exercised and executed by any #no wembers
thereof’;

And during any vacancy in the said board the
continuing members or member thercof may act as
if no vacancy had occurred :

Provided always, that the said general board of
Lealth shall be continued only for five years next
after the day of the passing of this Act, and thence-
forth until the end of the then next session of par-
liament, and no longer (a). ¥*

Power 19 V. #% And be it enacted, that the said board

goeril  may from time to time appoint a secretary and such

Leale: tea: clerks and servants as they, subject to the approval

and servants, of the commissioners of Her Majesty’s treasury,
subyject Lo o

approval of may deem necessary for the purposes of this Act;

(2) This and the following clauses, which relate to the
general board of health and its officers, have ceased to be
operative. In the introductory essay will be found un ac-
count of the proceedings and different constitution of that
board.

e.03, 85.5—7.) Constitution of the General Boa

and every person so appointed shall be removable treszury,
at the pleasure of the said board; a seal 4o be
And the said board shall cause to be made a seal ™**

for their use in the execution of this Act, and doen-

ments or copies of documents purporting to proceed

from them, and to be signed by any two or more

of them, and to be sealed or stamped with such

seal, shall be received as primd facie evidence in all

courts and places whatsoever (#), **

VI. * And be it enacted, that the general Power to
board of health may from time to time appoint so JhEo Hine
many proper persons as they, suhjec.t to the approval Ditectors
of the commissioners of Her Majesty’s treasury, approval of

: - 2 o TrEELTY.
may deem necessary, to be superintending inspec-
tors for the purposes of this Act;

And every person so appointed shall have all the

" powers (¢), duties, and liabilities vested in or im-

posed upon any superintending inspector by this
Act, and shall assist in the superintendence and
execution of this Act, when, where, and in such
manner as the said board shall direct, and shall be
removable at their pleasure, ¥*

VII. # And be it enacted, that there shall be poer to
paid to such one of the members of the geaeral SrEapnerto

grant sula=
board of health, not being the president, as Her T St
Majesty shall direct, and to the said secretary, Ty
clerks, and servants, such salaries or wages, and to perintending

g . . a inspectong,
the said superintending inspectors such allowances, ie.

(&) See the statute 8 & 9 Vict. ¢. 118, sa. 1, 4, as to the
proof of documents sealed with & public board’s seal.

{¢) See sect. 121, post, as to his powers, and sect, 148 as to
his protection.
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as shall from time to time be appointed by the
commissioners of Her Majesty’s treasury, out of any
monies which may from time to time be provided
by parliament for that purpose :

Provided always, that the allowance to a super-
intending inspector shall not exceed the sum of
three pounds three shillings for every day he shall
be actually employed or travelling in the perform-
ance of the duties of his office :

Provided also, that the commissioners of Her
Majesty’s treasury may allow to any superintending
inspector such reasonable travelling and other ex-
penses as may be incurred by him in the perform-
ance of the duties of his office under this Act, in
addition to his said allowance. **

CREATION OF DISTRICT FOR LOCAL BOARD OF
HEALTH.

upon peti-  VIIL. ¥* And beit enacted (&), that from time to
:;?: :ifpf,f' time after the passing of this Act, upon the petition
son of  ors Of 110t less than one-tenth of the inhabitants rated to
o, or when the relief of the poor of any city, town, borough,

any city, &es parish (3), or place having a known or defined
appear upon

{z}) The board of health were cmpowered to act either
upon petition from the ratepayers, or, where the annual mor-
tality bore a certain proportion to the population, on their own
motion. By the new Act the proceedings will be entirely
optional with the inhabitants. As the general board of
health has ceased, this clause, though not expressiy repealed,
has beeome inoperative for the future.

{5} The parish of Waltham Holy Cross comprises the town-
ship of Waltham Abbey and several other townships. A
petition was presented from the inhabitants of the parish;
a superintending ingpector made his inquiry as to the pawrish,
but reported to the general board of health as to the fown
of Waltham Abbey, and recommended the application of the
Act to the fownskip of Waltham Abbey. The general board
of health published his report, and invited statements rela-

¢. 63, s 8.] Creation of Districts. 39

boundary (¢), not being less than thirty in the whole, the registrar

' 2 general’s re-

or where it shall appear or can be ascertained from turns 1o be
o ’ a e 8 -
the last return for the time being made up by the tsin propor-
tion, supar=

registrar general of births, marriages, and deaths, jendmg
from the deaths registered in a period of not less lerecior ©
than seven years, that the number of deaths annually awrr
in any city, town, borough, parish, or place during

the period in respect whereof such return shall have

been made have on an average exceeded the propor-

tion of twenty-three to a thousand of the population

of such city, town, borough, parish, or place, the
general board of health may, if and when they

shall think fit, direct a superintending inspector to

visit such ecity, town, borough, parish, or place,

and to make public inquiry, and to examine wit-
nesses, as to the sewerage, drainage, and supply of

water, the state of the burial grounds, the number

and sanitary condition of the inhabitants, and as to

any local Acts of parliament in force within such

city, town, borough, parish, or place, for paving,
lighting, cleansing, watching, regulating, supplying

tive to it. No fuorther inguiry was made, but the general
board of health made their report to the Cueen that the Act
should be put in force in the parish, and an order in council
was issued accordingly. The Court of Exchequer held that the
local board was duly established for the whole parish, Buarber
v, Jessop, 1 H. & N, 578,

{(e) The fact of a portion of land included within the
boundary being extra-parochial, or otherwise exempted from
poor rate, did not prevent its forming part of the district of
the local board of health otherwise legally created under this
Act,  Tadt v. Carlisle Local Board of Health, 3B, & B, 498,
Bee the provision in 21 & 22 Viet. e. 98, 5. 14, as to the in-
clusion of small places in larger ones formed into districts.

It will be observed that this part of the clause appliss to a
place having o known or defined boundary, whereas the next
part is not in terms so limited. Accordingly in 21 & 22
Viet. c. 98, 5. 18, post, there is a specific provision for places
1ot having such boundary.
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with water, or improving the same, or having rela-
tion to the purposes of this Aect, also as to the
natural drainage areas, and the existing municipal,
parochial, or otber local Loundaries, and the boun-
daries which may be most advantageously adopted
for the purposes of this Aet, and as to any other
matters in respect whereof the said board may
desire to be informed, for the purpose of emabling
them to judge of the propriety of reporting to Her
Majesty, or making a provisional order, as herein-
after mentioned. **

IX. ** And be it enacted («), that before pro-
ceeding upon such inquiry the said inspector shall
give fourteen days notice of his intention to make
the same, and of a time and place at which he will
be prepared to hear all persons desirous of being
heard before him upon the subject of such inquiry,
by advertisement in some one or more of the public
newspapers usually circulated in the purts to which
the inquiry will relate, and by causing such notice
to be affixed on the doors of the principal (8)
clhurches, chapels, public buildings, and places (¢)
where public notices are usually aftixed within such

(@) This clause has in effect ceased to be operative for the
future, but in regard to districts formed before the 21 & 22
Vict, c. 98, came into operation, it is neccssary that attention
should be paid to these provisions with the view of ascertaining
in any case of doubt whether they huve heen duly observed.
The 21 & 22 Vict. ¢ 98, 5. 21, post, will probally not apply to
the districts formed under this Act.

(#) Note here that the word used is principal, not all, s in
1 & 2 Viet. . 45, so that the failure to affix on some one
chureh would not be fatal, as in Q. v. Whipp, 4 Q. B, 141.

(¢) Though churches and chapels in public statutes when
unexplained by the context arc to be construed as referring to
the established church, [see Ormerod v. Chadiwick, 16 M. &

¢. 63, 5. 9.] Creation of Districts. 41
parts, and in such other manner as may appear to
the said inspector to be necessary ;

And so soon as can be after the completion of

such inguiry he shall report in writing to the gene-

ral board of health, in such manner as they may
direct, npon the several matters with respect to
which he has been directed to inguire as aforesaid,
and upon any other matters with respect to which:
he may deem it expedient to report for tue purposes
of this Act;
And if upon such report it appear to the said Upon such

. r L

general board that the boundaries which may be geaaral
bosrd may,
most advantageously adopted for the purposes of if they wmink
this Act are not the same as those of the city, e to
town, borough, parish, or place with respect to B iurther

which inquiry has been made, they shull cause the fPectns

_ ; : ., boundaries,

same or some other superintending inspector to visit b Th e

the parts within the boundaries proposed to be regort,
whlch B

adopted for the purposes of this Act, and after vepublished,
having given such motice as is hereinbefore pre- **
seribed, to hear all persons desirous of being heard

before him upon the subject of the said report, and

to make such further inquiry and report to the said

board as they may direct;

And upon the presentation of such report or
further report the said board shall cause copies
thereof respectively to be published in the parts to
which such report or forther report respectively
relate, in such manner as they may direct, and shall
also cause other copies thereof respectively to be

W. 367, and Ex parls the Overseers of Wardlington, 18 Jur.
494,] the words pudlic buildings and places where public
notices are wswally affized would bere apply to dissenting
chapels and meeting-houses.
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deposited with the town clerk of amy corporate
borough affected thereby, and with the clerk to the
commissioners or trustees acting under any local
Act of parliament in force within such parts for
lighting, paving, cleansing, watching, regulating,
supplying with water, or improving such parts or
any of them, or in anywise relating to the purposes
of this Act, and with the clerk to the justices acting
for any petty sessional division in which such parts
may be, and with the clerk of the board of guar-
dians of the union or parish the whole or part of
which may be affected thereby ;

And if such report or further report relate to
parts not being within any corporate borough the
said board shall cause other copies of the same to be
deposited with the churchwardens or overseers of
the poor of any parish in which such parts or any
of them may be; and the copies so published or
deposited shall be accompanied by a notice stating
that within a certain time, not being less thun one
month from the time of such publication and depo-
sit, written statements may be forwarded to the
said board with respect to any matter contained in
or omitted from the said report or further report,
or any amendment proposed to be made therein ;

And all such statements shall be deposited with
such town clerk, clerk to justices, clerk to the board
of guardians, and with such churchwardens or over-
seers respectively, in like manner as the said copies,
and shall, together with such copies, be open to
public inspection from the hour of eleven in the
forenoon till the hour of three in the afternoon every
day during the time specified in the last-mentioned
notice, Sundays, Christmas Days, Good Fridays,

¢.63,8.10.] Creation of Distriets.

and days appointed for general jfasts or thanks-
givings only excepted ;

And any town clerk, clerk to justices, clerk to the
board of guardians, churchwardens, or overseers
who shall refuse to receive any document or copy of
any document directed to be deposited with him or
them as aforesaid, or to allow such inspection, shall
be liable for every such offence to a penalty not ex-
ceeding five pounds;

And after the expiration of such last-mentioned
notice the said board may, if they think fit, direct
such further inquiry and report as to them may
seem necessary and proper. **

X. #% And be it enacted (), that if after suchin-
quiry or further inquiry as aforesaid it appear to the
said general board of health to be expedient that this
Act orany part thereof should be applied to the city,
town, borough, parish, or place with respect to
which inquiry has been made, upon the petition of
such inhabitants as aforesaid, and within the same
boundaries as those of such city, town, borough,
parish, or place, and within which there is no local
Act of parliament in force for paving, lighting,
(otherwise than for the profit of proprietors or share-
holders,) cleansing, watching, regulating, supplying
with water, or improving such city, town, borough,
parish, or place, or any part thereof, or in anywise
relating to the purposes of this Act, they shall report
to Her Majesty accordingly ;

And at any time after presentation of such report
it shall be lawful for Her Majesty, by and with the

{#) This clause has become inoperative for the future.
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advice of her privy council (8), to order that this
Act or any part thereof shall be applied to and be
put in full force and operation within such city,
town, borough, parish, or place;

And if after such inquiry or further inquiry as
aforesaid it appear to the said general board to be
expedient that this Act or any part thereof should
be put in force within boundaries not being the same
as those of the city, town, borough, parish, or place
from which the said petition proceeded, or within
boundaries where no petition has been presented
from such inhabitants as aforesaid, ¢ within any
city, town, borough, parish, or place in which any
such local Act of parliament as aforesaid is in force,
they (c) shall make a provisional order under their
hands and seal of office accordingly, with such pro-
visions, regulations, conditions, and restrictions with
respect to the application and execution of this Act
or any part thereof, and with respect to any such
local Act (d), and the repeal, alteration, extension,
or future execution of the same, and in all respects
whatsoever, as they may think necessury under all
the circumstances of the case;

(%) There will be no orders in council hereafter for the con-
stitution of local hourds. See sect. 142, poyt, ns to the com-
mencement of the effective operation of the order, and as to
its publication. .

(¢} See the provisions introduced into 21 & 22 Viet, c. 98,
8. 71, post, which enable the secretary of state to make pro.
visional orders to be confirmed by Act of parliament in par-
ticular cuses, )

(d) The power of the general board under this clause was
not unrestricted. They could muke a provisional order for
the purpose of applying this Act to the borough or place, and
all the general provisious and the special 11:11:\'151(:'1';3 for the
aiteration of the loeal Act were to be such as they thonght
necessary under the circumstances for i purpose, but not
otherwise. Their power was limited to this definite purpose.

¢. 03, 5.10.] Creation of Districts.

And such provisional order shall be published in
the parts to which the same relates in such manner
as the said general board may direct, and shall be
deposited with the town clerk of any corporate
borough aftected thereby, and with the clerk to the
commissioners or trustees acting under any such
local Act, also with the clerk to the justices acting
for any petty sessional division in which such parts
may be, and with the clerk of the board of guardians
of the union or parish the whole or part of which
may be affected thereby; and if such provisional
order relate to parts not being within any corporate
borough, the said board shall cause other copies of
the same to be deposited with the churchwardens or
overseers of the poor of any parish in which such
parts or any of them may be;

And in case it shall be enacted by any Act of
parliament hereafter to be passed that the whole or
part of any provisional order or orders of the gene-

This has been explained by the case of Clayion v, Fenwick,
6 E, & B. 114, The general board made a provisional order
extending this Act fo the borough of T., a distriet within which
were parts of the 8. turnpike roads made under local turnpike
Acts. A local sanitary Act also applied to the district, which
wad altered by the order, and it was directed that afterthe con-
firmation of the order by parliament, sect, 60 of the *“Towns
Improvement Clauses Act, 1847, which forbids trustees of any
turnpike read from levying toll within the imits of the special
Ack, should be incorporated with the sanitary Aet. This pro.
visional order was confirmed by the statute so far as autho-
rized by the sbove Act. It was held by three justices in the
Queen’s Bench against the Chief Justice, that this part of the
provisional order was not authorized, and consequently was
void. They considered that the toll on the turnpike road
was not a matter which affected the public health of the town.

It will be noticed that the Actspassed after July, 1850, which
confirm the provisional order of the board, contain thess words,
“ go far as the sume are authorized by the Publie Health Aot
Ses the provisions contained in 21 & 22 Viet. ¢. 98, 8. 41.

45
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ral board of health shall be confirmed and be abso-
lute, the whole or part of such provisional order or
orders which shall be so confirmed shall be as bind-
ing and of the like force and effect as if the same
had been expressly enacted by parliament, and
every such Act shall be deemed a public general
Act (a);

But no such provisional order ghall have any force
or effect, nor shall this Act or any part thereof be
applied in either of the cases last aforesnid, except
for the purpeses of such inquiry, further inguiry,
report, or provisional order, without the previous
authority of parliament ;

Ezceplion And no such provisional order, or any altered or

E;“:EEM amended order, shall be made with respect to any
for supplying Jocal Act of parliament under which any water-
rer works company is empowered to construct water-
works or supply water for their own profit, with-
out the consent of the waterworks company em-
powered by such local Act first had and obtained :
Consont of Provided always, that, except for the purposes of
cil, ke.in  INAIN sewerage, No corporate borough or any part
GeTEIR G thereof shall be included in any district not exclu-
sively consisting of the whole or part of one such
borough without the previous consent of the council

under the common seal of the borough (4);

(@) The12&13 Viet. c. 94, 5. 9, required the general board
of health to pause printed copies of the provisional orders to be
delivered to the members of both houses of parliament before
the first reading of the Lill for their confirmation. The 13 & 14
Viet. ¢, 90, s 4, contained other regulations for the supplying
of eopies of the provisional order to purties requiring them. By
2] & 29 Viet. e. 98, 2. 75, No. 5, und &. 77, No. 0, the Act
confirming the seeretary of state’s provisional order is to be
deamed a public Act, against which, however, a petition may be
presented, and the petitioner may appear and oppose the bill.

() See 21 & 22 Viet. c. 98, ss. 27, 28, posl.

¢.63, 8.10.] Creation of Districts.

But nothing herein contained shall be construed
to require such consent to the constitution of a dis-
triet exclusively consisting of the whole or part of
one such borough for all or any of the purposes of
this Act, nor to hinder or prevent the application
of all or any of the provisions of this Aef to parts
exclusively consisting of the whole or part of one
such borough, although the same parts or any of
them may have been already ineluded within a dis-
triet for the purposes of main sewerage :

Provided also, that, except for the purposes of
main sewerage, no parts beyond the boundaries of
a corporate borough shall be included in any dis-
trict comprising the whole or part of any such
borough, except upon the petition of a majority of
the owners of property and ratepayers who would
be qualified to vote in the election of members of a
local board of hLealth for the parts proposed to be so
included (¢);

But nothing hersin contained shall be construed
to require such petition in order to the constitution
of a district exclusively consisting of parts not
within the boundaries of any such borough, nor to
hinder or prevent the application of all or any of
the provisions of this Act to a district exclusively
consisting of snch last-mentioned parts, although
the same parts or any of them may have been
already included within a district for the purposes
of main sewerage (). *¥*

¢) Bee 21 Viet. c. D8, sa. 27, 2B, post.

d) See in sect. 141, post, the provision for the alteration
or amendment of orders in council now inoperative, But
21 & 22 Viet. 98, a. 78, provides for the repeal, partial or
total, or the alteration of any provisional order, or order in
couneil or Act confirming such provisivmal order,

47
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costsof pre- 1. And be it enacted (&), that from and after
Himinary in- i s ;

quirs, &, the making of any such order in council, or the
o et passing of any Act of Parliament confirming any

E%;rgﬂg%lﬁ provisional ﬂr_*ldcr of the general Emlard Gi,‘ Liealth, the

the generul  gosts, charges, and expenses specially incurred by
or under the direction of the suid genercl board,
or of any superintending inspector, in relation to
any inquiry or further inguiry as aforesaid, shall,
to such extent and amount as the commissioners of
Her Majesty's treasury by order under their hands
may think proper to direct, become a charge upon
the general district rates levied in such district
under the authority of this Act {«), and be repaid to
the said commissioners by annual instalments not ex-
eceeding five(b), together with interest after the yearly
rate of five pounds in the hundred, to be computed
from the date of any such last-meutioned order, upon
so much of the principal sum due in respect of the
said costs, charges, and expenses as shall from time
to time remain unpaid.

CONSTITUTION OF THE LOCAL BOARDS QF
HEALTH.

Tommuomy XII. And be it enacted, that in every district

1| 5 " . i

lootl board exclusively consisting of the whole or part of one cor-
i

consisting of porate borough, the mayor, alderwen, and burgesses

one borougt,

o,

(2} Henceforth this elanse will be inoperative for future
expenses, but similar clauses ure to be found in 21 & 22
Fiet. o 945, 5 23, applicable to that Act.

{(5) Whether if the money be not repuid by these instal-
ments, or within the time above specified, it can afterwards
be recovercd will he a guestion. Sec the late case of &, v.
Hurstbowrne Torrant, 23 Jur. 783 27 L. J. K, M, C. 214,

The statute 12 & 13 Vict. e 89, provides for the waking of
orders by the lords of the treasory. It is presumed that
if the order sbove-mentioned were not obeyed, the Court of
Queen's Bench wounld enforce it by mandanus,

e.03,85.11,12.]  Constitution of the Local Boards. 49

of such borough shall be by the council of the
borough, within and for such district, the local
board of health under this Aet, and such eouncil
shall exercise and execute the powers, authorities,
and duties of such local board, according to the laws
for the time being in force with respect to municipal
corporations in Bogland and Wales (¢);

And in every district exclusively consisting of Setection,
two or more of such boroughs, or of one or more of %‘fanﬂfﬁm
such boroughs and also of part of any other such gy “**"
borough or boroughs, or exclusively consisting of
part of two or more of such borough or boroughs,
the mayors for the time being of the boroughs
whereof the whole or part is within such last-
mentioned district, and such number of other per-
sons as shall be fixed (2) by such provisional order as
aforesaid, to be selected by each of such councils
respectively out of their own number, or from
persons qualified to be councillors of the borough
in respect of which the selection is to be made, and
shall be named and selected by such councils se-
cordingly, shall, within and for such district, be the
local board of health under this Act;

And in every district comprising the whole or selection of

part of any such Dorough or boroughs, and alse mfb?m

parts not within the boundaries of any such borough, J5 . 0d neet

{¢) Bee 21 & 22 Viet. o 98, 55, 12, 24, posf, which enables
corporate boronghs to become district boards of health, That
Act empowers distriets, when formed, to be united, hut does
not enable a distriet to be originally formed by the union of
twoboroughs, It appenrs by the return of the local districts,
presented to parliament in August, 1857, that there iz no
instance of a district formed of fwe boroughs.

{(d) In future this will be settled otherwise. Hee 21 & 22
Viet. ¢. 98, a. 27, post,  But the orders heretofore made will
continue in foree in the places to which they have been applied,
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the mayor or mayors for the time being of the
borough or boroughs whereof the whole or part
is within such last-mentioned district, and such
number of other persons as shall be fixed by such
provisional order to be selected by such council or
each of such councils respectively out of their own
number, or from the persons qualified to be coun-
cillors of the borough in respect whereof the selec-
tion is to be made, and shall be named and selected
by such council or councils accordingly, shall,
together with such number of persons as shall be
elected as hereinafter mentioned in respect of such
non-corporate parts, be, within and for such district,
the local board of health under this Act (¢);

And the first selection by any such council in
pursuance of this Act shall be made on a day to be
appointed by parliament (f);

And each person selected by the couneil out of
their own number shall be a member of the local
board with which he is selected to act so long as
he continues without re-election to be member of
the council from whom he was selected, and no
longer ;

And each person selected by the council other-
wise than out of their own number shall be a mem-
ber of the local board with which he is selected to
act for one year from the date of his selection, and

no longer ; .
And in case of any vacancy in the number

(¢) Henceforth there can be no such union of election and
gelection in reference to any new board.

(f) The 14 & 15 Vict.c. 90, 5. 5, enabled the general board
of health to appoint any days for the first election or selection
other than those appointed by the order in c_mmml or the
statute. But such power can no longer be exercised.

c. 63, 85,12, 18.] Constitution of the Local Boards.

selected some other person or persons (as the case
may require) shall be selected by the council by

whom the person or persons causing the vacancy

was or were selected, within one month after the
occurrence of the vacancy () ;

And the meeting of any council at which any
selection as aforesaid is made in pursuance of this
Act shall to all intents and purposes be deemed to
be a meeting held in pursuance of an Act passed in
the sixth year of the reign of King William the

51

Fourth, intituled “ An Act for the Regulation of %8 Will-4

Municipal Corporations in England and Wales” (%).

XIII. And be it enacted (i), that in every dis- Election of

trict comprising the whole or part of any corporate
borough or boroughs as aforesaid, and also any

part or parts not within the boundaries of any cor- perers

porate borough or boroughs, such number of per-
sons (k), qualified as hereinafter prescribed, as shall
be fized by such provisional order as aforesaid, to be
elected for such part or parts or for each of such
parts respectively, shall from time to time be elected
in such manner and by such owners of property
and ratepayers as hereinafter mentioned, to be,

(g) It is presumed that the provision of this time is only
directory, and that the vacancy may be supplied although the
month has expired. See Q. v. Griffiths, 7 E. & B. 053,

(k) See the provisions in 5&6 Will, 4, c. 76, s. 69, as to
the meetings of the council in boroughs, which, among other
things, vequire a notice of three clear days before the meeting
is held.

(i} The 21 & 22 Vict. ¢, 98,8.11, post, provides for the case
where there shall be a failure to elect or a lapse of a local board.

(%) Under 21 & 22 Vick, ¢, 98, post, this kind of district will
not be formed originally, By sect. 27 adjoining districts may
unite and determine the terms of union, one of which must be
the numbers of members to be returned for each respectively.

D
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local board
by owners
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together with the persons selected as aforesaid in
respect of the corporate parts of such district, and
shall be, within and for such district, the local
board of Liealth under this Act;

And in every district not comprising the whole
or part of any corporate borough or boroughs, but
being a district to which this Act may be applied
by order of Her Majesty in council (¢), such number
of persons, qualified as hereinafter prescribed in
this behalf, as skall be fized by such order in coun-
cil, shall be elected, in such manner and by such
owners of property and ratepayers as hereinafter
mentioned, to be, and shall be, within and for such
district, the Jocal board of health under this Act;

And in every district not comprising the whole
or part of any corporate borough or boroughs, and
being a disuict to which this Act cannot be ap-
plied without the authority of parliament (¢), such
number of persons, qualified as hereinafter pre-
scribed, as shall be fiwed by such provisional order
as aforesaid, shall be elected, in such manner and
by such owners of property and ratepayers as
hereinafter mentioned, to be, and shall be, within
and for such district, the local board of health under
this Act;

And the first election for any district or part of a
district shall take place on a day to be appointed
vy order of Her Majesty in council or by parliament
(as the case may require) (f);

(é) Sec sect. 10, which describes thesc several distriets.
In new districts hereafter formed out of places not corporate
boroughs nor governed by improvement commissioners, the
number of members will be determined at the meeting which
adopts the Act by the persons present thereat.

(f) Bee note (f) on sect. 12; and as to the proceedings
hereafter, see notes on 21 & 22 Viet. ¢, D8, 5. 24,

¢.63,5.18.] Constitution of the Local Boards.

And one-third of the number elected for the
whole or any part or parts of a district respectively
shall go out of office on such day in each year sub-
sequently to that of the first election as shall be
appointed by such order in council or provisional
order as aforesaid (as the case may require) (¢);

And the order in which the persons first
elected (%) shall go out of office shall be regulated
by each local board : _

Provided always, that if the number of persons
to be elected be not divisible by thres the proportion
to go out of office in each year shall be regulated
by such order in council or provisional order (i)
(as the case may require), so that as nearly as may
be one-third shall go out of office in each year;

And if the number of persons to be elected for
any part of a district be less than three the persons
elected shall go out of office on such day in each
year, or at such other period, not being less than a

(g) These provisions will apply to local boards constituted
under the new Act, but guare when the day for the deter-
mination of the year of office will arrive, us there will be no
order in council or provisional order. The intention of the
statutes is that the year should determine on the anniversary
of the day of election, but this intentibn is not expressed in
gither Act.

(%) The local board may select members who may in point
of fact have ceased to be members, and are not compelled to
select members out of the continuing number. Howitt v.
Manfull, 6 B. & B. 736. There the facts were these:—The
board consisted of nine members, one-third to go out of office
on March 31, 1855, Three of the members had ceased to be
members by reason of nen-attendance, and the local board
selected them to go out of office. Three new members only
were elected, and the court held the new board to be well
constituted.

{i) In future boards, as there will be no order in ecounecil
or provisional order, the meeting should fix upon a number
divisible by three, or there will arise an inextricable confusion,

D2
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vear, as such order in council or provisional ovder
(as the case may require) shall direct;

But no person elected shall in any case continu-
ously remain in office for more than three years (a);

And on the days eppointed for going out of
office (5) a number of persons shall be elected equal
to the number of those so going out, and so many
others as may be necessary to complete the full
number of the local board of health in respect of

c. 03, ss. 14, 15.] Constitution of the Local Boards. 55

otherwise (¢), between the times appointed for elec- rmaining
tion as aforesaid (f), or if at any time the said local may acr.
board be without its full number of members, the
remaining members shall continue and be as compe-
tent to act until the time appointed for election, or
until the full number iz selected or elected (as
the case may require), as if no vacancy had

oceurred () ;

And if any person be both selected and elected to persons
be a member of the local board of health, he shall, pof sacctsd
within three days after notice thereof from the clerk, = loserve,
choose, or in default of such choice the local board of one tite
which he is so selected and elected to be member
shall determine, the title in respect of which be shall

serve, and immediately upon such choice or deter-

which the election is to be made.

Regulations  X1V. And be it enacted (¢), that the number of

astothe  nersons to be selected or elected for the whole or any

personsiobe payg of a district shall from time to time be regu-

dlectedmem- Jated by such order in council or provisional order as
ers of loca f - i

voards.  gforesaid (as the case may require), due regard being

had to the size and circumstances of each district, as
may appear to be just and proper (¢);

And that any member of the local board of
health, after going out of office, resigning (d), or
otherwise ceasing to be such member, may, if other-
wise qualified, be again selected or elected (as the
case may require) ;

And in the event of any vacancy in the num-
ber of persons elected, by death, resignation (d), or

(@) But such member may be re-elected.  See next section,
(b; As already noticed, no such days will be appointed in
districts formed under the new Act, unless by the resolution
adopting the Act. o

(¢) This part of the clause has ceased to be operative, inas-
much as no general board of health can originate the order,
but probably an alteration in the numbers may be effected by
the operation of 21 & 22 Vick, ¢, 98, 5. 77, post.

{d) Note, that a power of resignation is thus recognized

though it is not expressly given by this or the subsequent
Act; and as this Is an onerous office it seems that by the
application of the rule of the common law no such power
would have existed,

mination the person so selected and elected shall be
deemed to be member only in respect of the title so
chosen or determined, and his office a8 member in
respect of any other title shall thereupon become
vacant (%),

XV, Provided always, and be it enacted, that if Members
any corporate borough or part thereof be included, fes o

only for the purposes of sewerage, in any district com- 5gversse.

) H Ll - & ’u
prising any part or parts not within the boundaries orsi

of any such borough, and the last-mentioned part bdosrd for

¢) As by becoming disqualified or refusing to act.

} The 21 & 22 Vict. c. 98, s, 24, enables the local board
itself to fill up an occasional vacancy for the residue of the
time of the vacating member.

(g) This is similar to the provision in 5 & 6 Viet. ¢. 57,
£.12, in regard to boards of guardians of unions, which, indeed,
was only corroborative of a decision of the Court of Exchequer
Chamber in the case of the Todmorden union. . v. Ov. of
Todmorden and Walsden, 1 Q. B. 185; 3 Q. B. 675.

() And the vacancy may hereafter be filled up Ly the
local board. See note (f), above.
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or parts, or any of them, be constituted a district
or districts for any other purposes of this Act, the
persons elected for such sewerage district shall,
within and for the separate district within which
they shall have been so elected, be and constitute
the local board of health in the same manner and as
fully to all intents and purposes as if they had been
expressly elected to constitute the sume.

XVI. And be it enacted (%), that every person
elected as aforesaid shall at the time of his election,
and so long as he shall continue in office by virtue
of such election, be resident (¢) within the district for
which or for part of which he is elected, or within
seven miles thereof (&), and be seised or possessed
of real (1) or personal estate, or both, to such value
or amount(m) as shall be fixed by such order in
council or provisional order as aforesaid (as the case

(&) 1t will be found that many of the provisions relating to
the constitution of the hoard, the qualification of the members,
and their acting, have been adopted from the Commissioners
Clauses Act, 10 & 11 Viet. e. 16; but little assistance can be de-
rived in the interpretation of this Aet from reference thereto,

(i) Much difficulty has been felt in applying this word to
the cases which arise under different statutes; but here it is
evident that a permanent abiding must be contenmplated.

(%) This must be measured in a straight direct line, “as
the crow flies,” according to the interpretation now established
in settlement and otlier cases, Q. v. Saffron Walden, 9 Q. B.
%6, 79. Stlokesv. Grissel, 14 C. B. 878.

(f) No purticular locality is required for the real estate,
and of course there can be none for the personal estate.

{(m) In districts to be formed hereafter the qualification
must be according to the scale provided by 21 & 22 Viet.
. 98, 5, 24, post. It will be seen that these regulations, as.
to the qualification of the members, correspond with those
preseribed in the Muanieipal Corporation Act, 5 & 6 Will. 4,
¢. 76, Value will apply to estates or goods and chattels;
amount will apply to money or pecuniary property.

¢. 88, s. 18.] Constitution of the Local Boards.

may require), within the limits next hereinafter
provided, or be so resident, and rated to the relief
of the poor of some parish, fownship, or place of
which some part is within such district or part of a
district, upon such annual value (n) as shall be fixed
by such order in council or provisional order (as the
case may require), within the limits next hereinafter
provided :

Provided always, that it shall not be lawful to
require that any person be seised or possessed as
aforesaid to a value or amount exceeding one
thousand pounds, or to require that any person be
rated upon an annual value exceeding thirty
pounds ;

Provided also, that if two or more persons be
jointly seised or possessed of real or personal estate,
or both, of such value or amount as would, if
equally divided between them (o), qualify each to
be elected, or if two or more persons be jointly
rated in respect of any property which if equally
divided between them would qualify each to be so
elected, each of the persons so jointly seised, pos-
sessed, or rated may be elected ;

But the same property shall not at the same
time qualify both the omner (p)and the occupier
thereof.

(n) See the case of Baker v. Marsh, 24 L. J, R, Q. B.1, in
which it was held, with reference to the qualification of a town
councillor, which depends upon a rating to the poor upon an
annual value of not less than 157, that this term applied to
the ratfeabls value and not the gross estimated rental.

(o) 1t appears to be unnecessary to inquire what are the
respective proportions of the interest of the parties in the
PROpRY " : s ,

- (p) There is some difficulty in applying this ﬁpruv:mso. Can
a person who is the owner of a house be qualified in respect
of his real estate, but the occupier, who is rated for the same,
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XVIIL. And be it enacted, that amy person i s

. make decla=
elected as aforesaid, or selected by any council raticn o to

otherwise than out of their own number, who ne- act for three

Declaration

pectaration X VII. And be it enacted, that no person elected

by members a3 aforesaid, or selected by any council otherwise

E;irt::t::fg- than out of their number, shall act as member of _ ¢ i
" the local board of health (except in administering glects to make and subscribe the declaration re- SsE L boie
the following declaration) until he shall have quired by this Act for the space of thres months
made and signed before two oF more othiar mexbess next after his selection or election, and any person
for the district for which he 1s elected a declaration selected or elected under this Act who during
in writing to the effect following ; (that is to say,) three successive months (¢) is absent from all meet-
“«1 A.B. do solemnly declare, that I am seised ings f.md commitiess of 1the E:malbhoard ﬂ]f; e
“or possessed of veal or personal [or real and i e b - e
s IT cdtits o be. valosor amounkof shall be deemed to have refused to act, and sha_il
" Ffiﬁ:t [ Gl e ks reliefﬂu ¢ thDa _ cease to be a member of such local board, and his,
« of upon the aumual value of 1 office as such shall thereupon become vacant.
QoiRimety B XIX. And be it enacted, that no bankrupt, in- Disguai-
“ Made before us, C.D. and E.F, memb.ers.of solvent (), or other person not qualified as afore- raons
:,cr the incal ‘bened of bealth for ﬂf? district said shall be capable of being elected as aforesaid ;
of ——, this day of —. And if any person, after being so elected or
Falsodecla-  And such declaration shall be made and signed selected by any council utller.wise t_h“ﬂ out of their
demeanor. by the person making the same, and shall be filed own number, shall lose or discontinue to hold his

and kept by the clerk;

And any person who shall falsely or corruptly
make and subscribe the said declaration, knowing
the same to be untrue in any material particular,
shall be deemed guilty of a misdemeanor (d).

he disqualified ? or does the proviso mean that the owner who
has a valuable freehold estate, and the lessee who has also a
valuable personal interest therein, shall not both be qualified ?
Apain, if both be candidates, how is it to be determined
which is qualified, and who is to determine this question ?
Perhaps however these two questions may be settled by the
order in which the nominations are made.

(d) This declaration is taken from 10 & 11 Viet. e. 186,
8. 12, and is still required by 21 & 22 Viet. ¢. 98, s 24.
Nevertheless, any act of the party before he makes the de-
claration will be valid, See sect. 19, post.

qualification, or shall be declared bankrupt, or shall

(¢) By 21 & 22 Viet. c. 98, s, 95, this is made siz months,
as in 10 & 11 Viet. e. 16, . 16.

(f) See 10 & 11 Viet. c. 16, & 8. This will be a vacancy
to be supplied by the local board. See sect. 14, note (f)-

(¢) By this word is generally understood a person who has
{aken the benefit of an Insolvent Debtors’ Act, and not merely
one who 18 unable to pay his debts, See The Princess Royal, 9
Jur. 433. There is an ambiguity in the clause as to the ex-
tent of the disqualification, Is a man who has once been
declared a bankrupt permanently disqualified? or can he
be qualified after he has obtained his certificate? In E. v.
Chitty, 5 A. & E. 609, the Court of Queen’s Bench decided
that an uncertificated bankrupt was not disqualified from
being elected a town councillor mnder & &: 6 Will. 4, c. 76,
but there the disqualifying words introduced in the commence-
ment of this section were wanting.

Da
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apply (&) to take the benefit of any Act for the re-
lief or protection of insolvent debtors, or shall com-
pound with his creditors, or if any member selected
or elected under this Act shall accept or hold any
office (§) or place of profit under the local board of
health of which he is member, or shall in any man-
ner be concerned in any bargain or contract(¢)
entered into by such hoard, or participate in the
profit thereof, or of any work done under the autho-
rity of this Act in or for the district for which he is
member, then and in every such case such person
shall, except in the cases next hereinafter provided,

(2) Note, that the application is enough to disqualify what-
ever may be the result,

(¥) Must the office be one of profit? In other words, can
a2 member bhold any appointment gratuitously? In 5 & 6
Will, 4, ¢. 76, 5. 28, where the same words oceur, there is an
exception of the Mayor, whose office is not one of profit. Sce
also 5 & 6 Viet. c. 104, s 8, as to o Sheriff. As to a Treasurer
without salary, see Delane v. Hitleoat, 9 B. & C. 310.

() See, as to a bargain for the zale of a piece of land to the
Iocal board by a member thercof, Woolley v, Kay, 1 Hurl. & N.
Rep. 307. But in future no interest in a sale or lease of any
lands or any loans to the local board will disqualify. See 21&22
Viet. ¢. 98, 5. 25, which enacts the same provision as was cons
tained in 5 & 6 Viet. ¢ 104, 88 1, 7, as to municipal corpo-
rations, The disqualifications in the text are mainly ndopted
from the Municipal Corporation Act, and the Comnmissioners
Clauses Consolidation Act, 10 & 11 Viet. ¢. 16,s. 9.

Inregard to the interest in the contract which will disqualify
a wember and subjeet him to penalties, the case of Le Feuvre
v. Lancaster, 3 E. & B, 530, should be referred to. The local
board of health of Southampton having contracted with a per-
son to supply iron railings, an alderman of the borough sold
him some 1ron to enable him to complete his contract, openly
and dond fide. It was held that the latter was not liable to
the penalty assigned by 5 & 6 Will. 4, . 76, s. 28. A trustee
of & turnpike road let his horse and cart at a certain sum toa
contractor for works on the road, to be used in the perform-
ance of the works, and it was held that he was liable to a pen-
alty on a clanse framed as above, Towseyv. White, 5 B. & C.
125. Sce also West v, dndrews, 5 B. & Ald. 328, as to the
supply of articles by a guardian of the poor 10 a contractor for
the maintenance of the poor in the workhousa

¢. 63, 5. 19.] Constitution of the Local Boards.

cease to be such member, and his office as such shall
thereupon become vacant (d) ;

And any person who, not being duly qualified to
act as member of the said local board, or who has
not made and subscribed the declaration required of
him by this Act, or who after being disqualified or
disabled from acting by any provision of this Act
shall so act, sball for every such offence be liable to
a penalty of fifty pounds, which may be recoveréd
by any person (¢), with full costs of suit, by action
of debt ; '

And in such action it shall be sufficient for the
plaintiff to prove in the first instance that the defen-
dant at the time when the offence is alleged to have
been committed acted as such member ( £);

And the burden of proving qualification, and the
making and subseription of the declaration, or nega-

tiving disqualification, by reason of non-residence, or

not being seised or possessed of the requisite real
or personal estate, or both, shall be upon the de-
fendant :

Provided always, that no person, being a pro-
prietor, shareholder (g), or member of any company

(d) And the vacancy can be supplied by the local board.
The person will cease to be a member, but the contract in
which he may be interested willnot be void, Foster v. Ozford;
&e. Railway Company, 13 C, B. 200. -

(¢) But see the condition precedent to the action, sect. 133,
post.

(#) This and the following provision are contrary to the
former spirit of the English law, but they have crept into some
late statutes. Where, in an action for a penalty, upon a
similar provision in a loeal Act, the issue being npon the want
of gualification, the defendant proved his qualification, but
not that he had subscribed the cath, it was held that he had
proved enough, and was not bound to prove such subseription.

er, app., Newlon, resp., 14 C. B. 114,

A shareholder in any joint stock company established
under the Acts is rendered competent to act by 21 & 22 Viet.
¢. 98, 8. 25, post, as in 10 & 11 Vict. c. 16, s, 10.
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or concern established for the supply of water, or
for the carrying on of any other works of a like
public nature, shall be disabled from being, con-
tinuing, or acting as member of the said local board
by reason of any contract entered into between such
company or concern and such board ;

But no such person shall vote as a member of the
said local board upon any question in which such
company or concern is interested (g) :
¢ Provided also, that all acts and proceedings of
any person disqualified, disabled, or not duly quali-
fied as aforesaid, or who has not made and sub-
seribed the said declaration, shall, if done previously
to the recovery of the last-mentioned penalty, be
valid and effectual to all intents and purposes what-
soever (4),

XX. And be it enacted (), that at every such
election as aforesaid the ratepayers in respect of
property in the district or part of a district for
which the election is held, and the owners of such
property, shall be entitled to vote according to the
scale following ; (that is to say,)

If the property in respect of which the person
is entitled to vote be rated (k) upon a rateable
value of less than fifty pounds he shall have one
vote; if such rateable value amount to fifty pounds

(9) See the power of dispensation grauted to the secratary
of state by 21 & 22 Vietf. ¢. 98, s, 25,

(%) See sect. 29, post,

(#) For a full exposition of the details and steps in the
election of members of the board, see “The Local Board of
Health Election Manual,” by the Editor of this work.

(%) That is, to the poor rate: see post, The rateable value
means the net annual value and not the gross estimated
rental. See note on p. 57, ante.

e. 68,5.20.] Constitution of the Local Boards.

and be less than one hundred pounds he shall have
two votes; if it amount fo one hundred pounds
and be less than one hundred and fifty pounds he
shall have three votes; if it amount to one hundred
and fifty pounds and be less than two fundred
pounds he shall have four votes; if it amount to
two hundred pounds and be less than two hundred
and fifty pounds he shall have five votes, and if it
amount to or exceed fwo hundred and fifty pounds
he shall have siz votes (1) ;

And any person (m) who is owner and also Jond
Jide occupier of the same property shall be entitled
to vote both in respect of such ownership and of
such occupation ;

And the votes shall be given, taken, collected, and
returned according to the directions hereinafter
contained (n); and the majority of the votes actually
collected and returned shall be binding on the dis-
trict or part of a district for which the election is
had ;

A;:d whosoever shall not vote or shall not comply
with such directions shall be omitted in the cal-
eulation of votes, and be deemed to have had no
vote (0):

Provided always, that the word *owner’

¥
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and Definition of

: . F . the words
“ owners,” when used in this Act in relation to the “swner”and

right of voting at any election under this Act, shall
respectively be construed to mean any person or

(I} This is the scale established by 7 & 8 Vict, ¢ 101,
8, 14, for the voting at the election of guardians.

{m) This word includes corporations (see sect. 2), but does
not, as it seems, here apply to corporations aggregate, asthey
are provided for afterwards; and see also sect. 35, .

(n) See ss. 25, 26, 27. Notwithstanding the terms of thia
passage the returning officer can scrutfinize the returns.

{¢) This is according to 4 & 5 Will. 4, ¢. 76, s. 38.

“owners’ as
applied to



64

Constitution of the Local Boards. [11 § 12 Vict.

persons for the time being in the actual occupa-
tion of any kind of property rateable to the relief
of the poor, and not let to him or them at a rack-
rent (a);

Or any person or persons receiving, either on
his or their own account, or as mortgagee or mort-
gagees, or other incumbrancer or incumbrancers, in
possession, the rackrent of any such property (8);

And no person shall be deemed a “ ratepayer” (¢)
or be entitled to vote as such at any such election
unless he shall have been rated (d) to the relief of the
poor in the district or part of & district for which he
claims to vote for the space of one whole year im-
mediately preceding the day of tendering his vote,
and shall have also paid all rates made upon him for
the relief of the poor in such district or part of a dis-
trict for the period of one whole year, and shall
have also paid all such rates, and all rates due from
him under this Act, before that day, in such district

() The definition of rackrent is given in sect. 2, ante, p. 30,

(&) This is & more extensive definition of the word cwner
than that given in sect. 2, anfe. 1t is much the same as that
givenin 4 & 5 Will. 4, ¢. 76,5 109

() The common law disqualifications of alienage, infaney,
coverture, and insanity, will apply to the ratepayer; but a
woman not having a husband can vote, and a bankrapt or in-
solvent, if actually rated, and if' the rates for the specified
time have been paid, may vote. So in the case of a pauper.
But when a person has been excused from the payment of his
rates, due within the specitied time, by the justices, or under
sect. 96, post, he cannot be considered as a ratepayer.

Where the owner is rated in the place of the oceupier, under
13 & 14 Viet. ¢, 99, the occupier is not a ratepayer com-
petent to vote. Hickardson v. Gladwin, 27 L, J. ., AL C,
193,

d) The rate must be a valid rate. It must have been
sllowed by the justices, and have contained the statutory de-
claration, and have been duly published. 1fthere should have
been no valid rate in the district for the time specified, the
local board cannot be constituted.

e. 63, 5. 20.] Constitution of the Local Boards.

or part of a district, except rates which shall have
been made or become due within the six months
immediately preceding (e): :

Provided also, that in case of property belonging
to a corporation aggregate, or to a joint stock or
other company, or to any body of proprietors or
undertakers, such corporation, company, body of
proprietors or undertakers respectively, shall be
deemed to be one owner (f) for the purpose of voting
under this Act, and shall vote by proxy appointed in
writing under the common seal (in case of a corpo-~
ration) or {in any other case) under the hands of
three directors or any other persons in the direction
or management of the company or concern }

And no member of such corporation, nor any pro-
prietor or person interested in such company or
concern, shall be entitled to vote individually as
ormner in respect of such property ;

And (g) no owner whosoever shall be entitled to
vote as such, unless, fourteen days at least (&) pre-

(¢} Does this exception extend to the poor rates? That
appears to be the natural interpretation, and is in accordance
with 4 & 5 Will. 4, ¢. 76, s 88, from which the passage
was taken. The general board of health have advised, how-
ever, that it is confined to the district rates. See Johnson on
this Act, p. 48,

(/) This provision is similar to that contained in 4 & 5
Will 4, ¢, 76, s. 38. 1t seems from the above that the corpo-
ration aggregate, or company, are not empowered to vote as
occupiers, The mmmber of votes to be given as owner will of
course depend upon the rateable value of the property in the
distriet, but cannot exceed six.

{7) Thisis similar to the provisionin 7 & 8 Viet. ¢. 101, s. 15.
Sea the letter of the poor law commissioners, dated Jan, 16,
1845, and printed in their 11th annual report, p. 121, wherein
they set forth the forms of claims and statements by owners,
and the appointments of proxies in accordance with that Act.

(k) Both days must be excluded. Queen v. Justices of Salop,
8 A. & E.173. Note, the voter does not in general tender
his vote, but a voting paper is sent to him. The refurning
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viously to the day of tendering his vote, he shall
have delivered to the clerk, or (in case of the first
election) to such person within the distriet in which
the qualification to vote is situate as shall be di-
rected by such order in council or provisional ovder
(as the case may require), a statement in writing of
his name and address, and containing a deseription
of the nature of his interest or estate in the property
giving the qualification, and a statement of the
amount of all rent-service (if any) which he may re-
ceive or pay in respect thereof, and of the persons
from whom he may receive or to whom he may
pay the same;

And no such corporation aggregate, joint stock
or other company, body of proprietors or undertakers,
shall be entitled to vote unless such statement con-
tain the name and address of the proxy appointed,
and a true copy of the appointment of such proxy (A)-

XXI, And be enacted, that at every election by
owners of property and ratepayers under this Act
the chairman (z) of the local hoard of Lealth, or, in

officer cannot send to the owner unless he has received the
claim. Note, that this officer must decide at the election the
right of the claimant to vote. :

(%) It must be observed that it is only corporations aggre-
gate or companies that can vote by proxy. There does not
appear to be any exemption from stamp duty in regard to
the appointment of a proxy, and therefore, according to
55 Geo. 3, c. 184, Sched. Part I, it must be stumped. See
R.v. Kelk, 1 Q. B. 559. It appears, however, from the note
of Mr. Johnson, inp. 201 of his Ist edition of the statute, that
the general board of health advised the' contrary. Noword in
the 151st scetion applies to this proxy appointment, and the
ground of that advics is not stated. o

An important question arises whether the claim is to be
renewed, It seems not, but that once given it remains avail-
able go long as the party retains the qualification, )

(#) Ttis to be presumed that the chairman de faclo is to
conduct the election, and that it is not competent to persons

¢. 68, s5. %1, 22.) Constitution of the Local Boards.

case of the first election, such person as shall be ap-
pointed (k) by order of Her Majesty in council, or
by provisional ovder of the general board of health,
(as the case may require,) shall have the powers and
perform the duties vested in or imposed upon the
said chairman by this Act in relation to any such
election, and shall perform all otber duties which it
may be requisite for him to perform in conducting
and completing elections under this Act;

And in case the office of chairman shall be vacant
at the time when any such power or duty must
be executed or performed, or in case the chair-
man ¢r person appointed as last aforesaid, from
illness or other sufficient cause, shall be unable to
exercise or discharge such powers or duties, or shall
be absent, or shall refuse to act, some other person
who shall be appointed (%) (‘in case of the first elec-
tion ) by such order in council or provisional erder or
(in any other case) by the local board of health,
shall exercise or perform such of the said powers and
duties as then remain to be exercised or performed ;

And the said local board, or (in case of the first
election) the person appointed by such order in
council or provisional order, shall, before or during
the election, appoint a competent number of persons
to assist and attend upon the chairman or the person
so appointed (as the casemay require) in conduct-
ing and completing the same.
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XXII. And be it enacted, that the clerk of the Produetion

hoard of guardians of any union, and the overseers
or other officers of every parish, wholly or in part

to call in question the legal title of the refurning officer,
though the law relating to municipal corporations would war-
rant a different conclusion,

(%) See now the provisions of 21 & 22 Vict. c. 98, ss. 16, 19,
#ost.

of parochial
books, d&e.
for purposes
of election.
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within the parts for which any such election shall
be held, and having the custody of any books or
papers relating to the election of guardians of the
poor (a), or the poor rate books relating to any
such parish, shall permit the same to be inspected
and copies or extracts to be taken therefrom by the
said chairman, or (in case of the first election) by (&)
any person appointed by suck order in council or
provisional order as aforvesaid ; and the said chair-
man may, if he shall see fit, cause to be made an
alphabetical list (¢) of the persons entitled to vote
at the election. '

XXIII. And be it enacted (d), that the said
chairman shall, before every such election, prepare,
sign, and publish a notice, which skall (¢) contain
the particulars following ;

That is to say, the number and qualification of
the persons to be elected, —the persons by whom and

(a) The clerk to the board of guardians has seldom any
such books, He is required by the regulations of the Consoli-
dated Order to deliver ithe nomination and voting papers, when
the election is over, to the board of guardians, and every-
thing else must be his own private memoranda.

(3] Henceforth by the summoning officer, See 21 & 22 Yiet.
e. 98, 5. 24, No. (5.)

(¢} This list will not be conclusive, as the owners will still
have & right of claiming, so that their title will not be
complete until they tender their votes.

(d) This and the following directions follow the regulations
prezcribed by the poor law commissionersinthe election of boards
of guavdians, which see in the General Consolidated Ouvder,
Arts. 1—27, They are not dispensed with in the new statute.

{e) This word is generally considered to be imperative, but,
nevertheless, it is to be presumed that a slight error or omis-
sion in this notice will not render the election a mnullity.
Whether the election could be sustained if the notice were
wholly omitted or were framed so erroneounsly as to mislead
the electors, is a more serious question, which must pro-
bably be answered in the negative,

e. 63, 5. 23, 24.] Constitution of the Local Boards.

the places where the nomination papers hereinafter
mentioned arc to be received, and the last day on
which they are to be sent,—the mode of voting in

case of a contest,—and the days on which the voting'

papers will be delivered and collected,—and the time

and place for the examination and casting up of the

votes;

And he shall also cause such notice to be affixed
on such places (f) in the parts for which the elec-

tion is to be held as are ordinarily made use of

for aflixing thereon notices of parochial business:
Provided always, that whenever the day appointed

for the performance of any act in relation to any
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such election shall be [on]* a Sunday(g), Christmas* Si in Star.

Day, or Good Friday, or any day appointed for
public. Fast or Thanksgiving, suck act (%) shall be
performed on the day next following. j

XXIV. And be it enacted, that any person en-

of the local board of health himself (if qualified to

be elected), or any other person or persons so quali-

fied (not exceeding the number of persons to be
elected) ; .
And every such nomination shall be in writing,

(/) It will not be held that an omission of the notice in
some one public place will constituie o fatal default, It will
be well to follow the directions in 58 Geo. 8, e¢. 69, and
1 Vict. ¢. 45, and cause the notice to be affixed on all churches
and chapels, as well as other prominent publie places in the
district.

(g) As to the delivery of a nomination paper on a Sunday,’
see Westhury-on-Secern Union Case, 4 E. & B. 314.

(%) Note, that only this act is to be posiponed; the poor’
law commissioners have provided in similar cases-that all the
subsequent acts shall be postponed.

s
. : “and elsction
titled to vote may nominate for the office of member of candi-
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and shall state the names, residence (i), calling, or
quality (7) of the person nominated, and shall be
sigred by the party nominating, and be sent to the
chairman ;

And if the number of persons nominated shall
be the same or less than the number of persons to be
elected, such persons (if duly qualified) shall be
deemed to be elected, and shall be certified accor-
dingly by the said chairman under his hand ;

But if the number so nominated exceed the
number to be elected, the said chairman shall cause
voting papers, in the form contained in the schedule
(A.) to this Act annexed, to be prepared and filled
up, and shall insert therein the names of all the
persons nominated, in the order in which the nomi-
nation papers were received, buf it shall not be
necessary to insert more than once the name of any
person nominated (%) ;

And the said chairman shall, three days before
the day of election (1), cause one of such voting
papers to be delivered by the persons appointed for

(¢} This word is one most difficult to be interpreted. The
courts of law assign different meanings to it according to
the subject matter in connexion wherewith the guestion arises.
Here it is best to treat it as the place of abode. See @ v.
Hammond, 17 Q. B. 772; Q. v. Deighton, 5 . B. 896;

Tuckett v. Knowles, 2 C. B. 187 ; Allen v. Greensill, 4 C. B.

100,

(7) Such as baromet, knight, esquire, or gentleman, which
words signify the guelify. Professional titles appear to fall
under the word caliing,

(k) This does not justify the omission of the names of any
of the nominators,

(1) The day of election was settled by the provisional order
or order in council heretofore, but it is left uncertain under
the new Act.

¢. 63, 35.24,25.] Constitution of the Local Boards.

that purpose to the address (m) in the parts for
which the election is to be held of each owner and
proxy, and at the residence (m) of each ratepayer
entitled to vote therein:

Provided always, that if any person put in nomi-
nation shall tender to the officer conducting the
election his refusal in writing to serve as a mem-
ber of the local board of health, and if in conse-
quence of such refusal the number of persons nomi-
nated shall be the same as or less than the number
of persons to be elected, all or so many of the re-
maining candidates as shall be duly qualified shall
be deemed to be elected, and shall be certified as
such by the chairman under his hand (2).

XXV, And be it enacted, that each voter shall
write his initials in the voting paper delivered to him
against the name or names of the person or persons
(not (o) exceeding the number of persons to be
elected) for whom he intends to vote, and shall sign
such voting paper ;

And when any person votes as a proxy, he shall
in like manner write his own initials, and sign his

(m) This is a different word from that of residence, noticed
in p. 70, and which is used afterwards with reference to the
ratepayers. 1t will be observed, that though the residence of
the ratepayer is here expressed generally, the address of the
owner is to be in the district; nevertheless, according to sect.
26, the delivery must be in the district in both cases.

(} The clanse does not go on to provide, a8 in 5 & 6
Viet. ¢, 57, 8. 9, for the effect of this notice as regards the
candidate, but probably it must be taken to have the effect of
a resignation, so that the election should then cease us
regards him.

(o) If a greater number be marked than the number to be
elected, the vote will fail for uncertuinty.

Mode of
soting.
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own name, and state also in writing the name of the
corporation, company, or body of proprietors or
undertakers for which he is proxy:

Provided always, that if any voter cnunot write
he shall afhx his mark at the foot of the voting
paper in the presence of a witness, who shall attess
and write the name of the voter against the same,
as well as the initials of such voter-against the
name of every candidate for whom the voter intends

to vote.

XXVI. And be it enacted, that the said chairman
shall cause the voting papersto be collected on the day
of election (z) by the persons appointed or employed
for the purpose in such manner as he shall direct ;

But no voting paper shall be received or admitted
unless the same have been delivered at the address
or residence as aforesaid of the voter within the
parts for which the election is had, nor unless the
same be collected by the persons appointed or em-
ploved for that purpose, except as next hercinafter
provided (a):

Provided always, that if any person qualified to
vote shall not have received a voting paper as afore-
said, he shall, on application before that day to the
said chairman, be entitled to receive a voting paper
from him, and to fill up the same in his presence,
and then and there to deliver the same to him:

(z) See note (I) on sect. 24, ante.

(z) Seein 21 & 22 Vict. ¢. 88, 8. 24, No. (6), the new pro-
vision for the appointment of a companion to the distributor
and collector of votes. The provisions hitherto in force were
very defective in regard to securing the due collection by the
proper parties. BSee also in sect, 13, No. (5}, of the new Act,
post, the penalties imposed upon persons forging or otherwise
acting improperly with voting papers.

¢. 63, ss. 26, 27.] Constitution of the Local Boards.

Provided also, that in case any voting paper
duly delivered shall not have been collected, through
the default of the said chairman, or the persons ap-
pointed or employed to receive the same (3), the
voter in person. may deliver the same to the said
chairman before twelve o’clock at noon on the day,
or the first day, {Bs the case may be,) appointed for
the examination and casting up of the votes,

78

XXVII. And be it enacted, that the chairman Regulations

shall on the day immediately following the day of
the election, and on as many days immediately

office of the local board of health (¢), and ascertain
the validity of the votes, by an examination of the
rate books and such other books and documents as
he may think necessary, and by examining (2) such
persons as he may see fit;

And he shall cast up such of the votes as he shall
find to be valid, and to have been duly given, col-
lected, or received, and ascertain the number of
such votes for each candidate; and the candidates
to the number to be elected who, being duly qua-
lified, shall have obtained the greatest number of
votes, shall be deemed to be elected, and shall be
certified as such by the said chairman (¢) under
his hand.

(b) Note, that the default of the voter or any other
than the chairman or person appointed to ml{act willpa;tcl{
Jjustify the delivery to the chairman.

(¢) This was ruled by Lord Campbell, C. J,, in Reg. v. Cross,
16 J. P. 215, to be merely directory, and that the casting ul;
at the clerk’s office wus valid.

(@) The examination must be voluntary, as the chairman
0as no meaus of compelling attendance, neither has he power
to administer an oath.

(¢) See sect. 20, ante, p. 62, as to the majority of votes. The

boards.

&8 o exami-
nation of
votes and
elections

succeeding as may be necessary, attend at the of local
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And to each person so elected the said chairman
shall send or deliver notice of such election ;

And the said chairman shall also cause to be
made a list containing the names of the candidates,
together with (in case of a contest) the number of
votes given for each, and the names of the persons
elected, and shall sign and certify the same, and
shall deliver such list, together with the nomination
and voting paper which he shall have received,
to the local board of health at their first or mext
meeting (as the case may be), who shall cause the
same to be deposited in their office, and the same
shall, during office hours thereat, be kept open to
public inspection, together with all otlLer documents
relating to the election, for six months after the
election shall have taken place, without fee or
reward ; :

chairman i3 not to act merely ministerially, and return
the party who may have received the greabest number of
votes, but is to ascertain who are duly qualified, and return
the duly qualified candidate who has the majority, Heg. v.
Iuspector of Votes of St Paneras, 7 E. & B.954. The
validity of the return may be tested by an information in the
nature of a guo warrante against any person who is returned
and acts. The contrary had been held as regards a guardian,
gee Ex parte Aston,6 A. & E. 784 But that opinion has been
overruled sinee the case of Q. v. Darley, 12 Cl. & F. 510. Ac-
cordingly in Q. v. Robinson, 19 J. P. 724, such an information
was granted in respect of the membersof a local board of health,
and in Reg. v. Cross, ubi supra, another was tried at the assizes,
Bub though the validity of the return may be guestioned in
this information, the chairman’s certificate as o the majority
of the votes is conclusive, and no serutiny in reference to such
votes can be granted ; so held by Lord Campbell, C. J., at nisi
prius in that case. This decision, however, still leaves open
questions as to the sufficiency of the qualification of the eans
didate and of the nominator, the regularity of the proceed-
ings, and probably as to errors in the easting ; so also illegal,
partial, or corrupt conduct on the part of the returmng officer
might be open to investigationin such an information.

¢.63, 5. 28,20.] Constitution of the Local Boards. 75

_And the said chairman shall cause such list to be
printed, and copies thereof to beaffixed at the usual
places for affixing notices of parochial business

within the parts for which the election shall have
been made.

XXVIIL And be it enacted, that if the said Penaltyupon
chairman or other person charged with taking, conducting
collecting, or returning the votes at any such elachine to
election as aforesaid shall neglect ( £) or refuse to feoisioms
comply with any of the provisions of this Act in °f it Ak
that behalf (4), he shall be liable for every such '
offence to a penalty not exceeding fifty pounds(h);
and any person employed for the purposes of any
such election, by or under the said chairman or
other person charged as aforesaid, who shall be
guilty of any such neglect (f) or refusal, shall be
liable for every such offence to a penalty not ex-
ceeding five pounds (1),

XXIX. And be it enacted, that all proceedings Defects in
of the local board of health, and of any person % bacio.
acting as member or under the authority thereof, mﬂ:y.

shall, notwithstanding any defect in the selection or

(/) The penalty is incurred by mere neglect. Kin
P R e T ey
() If the chairman knowing a voter to be qualified mali.
cmusl:,:: refuses to receive his voting paper, he would be liable to
an action on the case at the suit of the voter, Tozer v. Child,,
6 E. & B. 289, But if he, bond fide believing the voter to be
not qualified, rejects the vote, though erroneously, he is not

- Liable, S.C.

fﬁa} See sect. 129, post, as to the rect;ver;,r of this penalty.
i) See, as to the recovery of this penalty, sect. 129, posi,
and also the provision in 21 & 22 Vict. ¢. 98, 8,18, No. (6),

" to prevent malpractices at thess elections.

E
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election of such board or any member thereof, be
as valid and effectusl as if no such defect had ever
existed (%},

XXX. And be it enacted, that the necessary ex-
penses attendant upon any such election as afore-
said, and such reasoncble remuneration (I) to re-
turning officers and other persons for services per-
formed or expenses incurred by them in relation
thereto as shall from time to time be allowed by
the local board of health in that behalf, shall be
paid out of the general district rates to be levied
under this Act.

¢. 63, s5. 30—32.] in Ozford and Cambridge.

commissioners acting under an Act of the thirty-
foursh year of the reign of King George the Third
for amending and enlarging the powers of a former
Actof the same reign for the better paving, cleansing,
and lighting the town of Cambridge, for removing
and preventing obstructions and annoyances, and
for widening the streets, lanes, and other passages
within that town (which commissioners are herein--
after called the Cambridge commissioners) ;

And if the city of Oxford, or the parts within the
first-mentioned jurisdiction, become a district under
this Act, the same shall be called “ the Oxford dis-
trict,” and the said Oxford commissioners for the

time being shall, within and for such district, be

Local board XX XT, Provided always (m), and be it enacted, the local board of health under this Act;

of health in

g:’t;?;?_i ;t;;i that nothing hereinbefore contained with respect to And if the borough of Cambridge, or the parts
pg?g:;ist of the appointment, selection, or election of any local comprised within the jurisdiction secondly above
E an

mentioned, become a dictrict under this Act, the
same shall be called “ the Cambridge district,” and
the said Cambridge commissioners for the time

cambridge  board of health, or member thereof, shall apply to the
memt com-  City of Oxford, or the parts within the jurisdiction
5 o of the commissioners for amending certain mileways

thereof, and the adjoining parish of Saint Clement,
{which commissioners are hereinafter called the
Oxford commissioners,) or to the borough of Cam-
bridge, or the parts within the jurisdiction of the

(%) See a similar provision in 5 & 6 Viet. ¢ 57, s 13,
with reference to the board of guardians, and sce sect. 19,
ante, p. G2,

(1) The statute vestsin the local board a discretion as to
the amount which they are to allow, and this cannot be re-
viewed by any court. FEaz parfs Melcalf, 6 E. & B. 288,
Hence it 13 desirable to settle before the election, where prac-
ticable, what allowances shall be made,

(m) See also 21 & 22 Vict. ¢. 88, 8. B2, post.

52 Geo, §,
g;“;?.‘é; 5, leading to Oxford, and making improvements being shall, within and for such district, be the
¢, eiv, the university and city of Oxford, the suburbs local board of health under this Act.

XXXIL And be it declared and - enacted (m), With respect

to the execu-

that whenever by any such provisional order (0) as tion of the

(n) Tt does notappear by the previous clauses that any such
comuussioners or trustees were to be constifuted a loeal board.
But Mr. Lawes, in bis edition of this Act, explains that as it
was apprehended that the general board of health might have
created a local board out of such commissioners or trustees
under the general langmage contained in sect. 10, it was
necessary to introduce this section. But the new Act enables
improvement commissioners, when elected by the ratepayers,
to form local hoards.

(0) See now 21 & 22 Vict. c. 98, s. 12, post, which dispenses
with the provisional order, .

E 2
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aforesaid the commissioners or trustees acting
under any local Act of parliament are constituted
the local board of health under this Act, such
commissioners or trustees shall, within and for the
district to which such provisional order applies,
exercise and execute the powers, authorities, and
duties vested in or imposed on the local board of
health by this Act, and so much of this Act as
relates to the appointment, election, or selection of
local boards of health shall not apply to such
district.

XXXIII. And be it enacted, that if, after the
application of this Act to any district, the parts
constituting the district shall afterwards become
or be entirely comprised within the limite of a
corporate borough, the mayor, aldermen, and bur-

esses of such borough shall from and after such
day ns shall have been specified in the charter of
incorporation in this behalf be, by the council of
the borough, the local board of health within and
for such district ;

And in case any day shall have been so specified,
but not otherwise, the powers, authorities, duties,
property, and liabilities of any other persons, as
such local board, shall from and after that day
absolutely cease and determine, and be vested in
such mayor, aldermen, and burgesses, as fully to
all intents and purposes as if they had always been
the local board of health from the time when the
district was originally constituted (¢).

(c) Sea 20 & 21 Vict. ¢. 98, &. 26, post, which repeals so much
of this section s requires a day to be fixed in the charter, and
consequently takes away the restriction upon the transfer of
the powers contained in the above clause.

¢. 63, gs. 33, 34.] Their Proceedings. 79

PROCEEDINGS OF THE LOCAL BOARI.

XXXIV. And be it enacted, that the local board Meetings of
of health of every non-corporate district shall hold st
an annual meeting (d), and other meetings for the Feand
transaction of business under this Act once at [fusion,
least in each month, and at such other times as &
may be necessary for properly executing its powers
and duties under this Act, and shall from time to
time make byelaws (¢) with respect to the sum-
moning, notice, place, management, and adjourn-
ment of such meetings, and generally with respect
to the transaction and management of business by
such board under this Act:

Provided always, that no business shall be trans-
acted at any such meeting unless at least one-third
of the full number of members be present thereat,
except in either of the districts to be called the
Oxford or Cambridge districts ( ), in which cases
business may be transacted if at least seven mem-
bers be present;

And all questions shall be decided by a majority
of votes (g);

And the names of the members present, as well

(ﬁ} No particular day is peinted out when this meeting is
to be held.

(¢) Bee sect. 115, post, as to byelaws made by the local
board,

(/) Sea sect. 31, ante, p. 76.

(g) Much difficulty has lately arisen in regard to the
determination of the majority upen any question submitted to a
body consisting of a limited pumber. It seems now to be
established that in such cases the majority must be caleulated
by reckoning not only the persons who vote upon any question,
but those who are present at the meeting, See Hr parte
Eynsham, 18 Jur. 345; 12 Q. B, 398: Beg. v. Griffiths, 17 .
Q). B.164: and Rey. v. Overseers gf Christehurch, Spitalfields,
26 L. J. R, M. C, 68; 7 E. & B. 409.
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as of those voting upon each question, shall be corporate district) shall cause to be made a seal for .
recorded (2) ; the use of such board in the execution of this Act;
And the said local board shall at their first And documents or mpias of documents purport-
meeting under this Act, and afterwards from time ing to proceed from the said local board, and to be
to time at their annual meeting, appoint one of signed by any five or more members thereof, and to
their number to be chairman for one year at all be zealed or stamped with such seal, or (in the case
meetings at which he 1s present; and in case the .of a corporate district) to be sealed with the common
chairman so appointed be absent from any meeting seal (D), shall be received as primd facic evidence
at the time appointed for holding the same, the :in all courts and places whatsoever,
members present shall appoint one of their number :
to ik ns‘clilairman there::ﬂp- - XXXVI. And be it enacted, that the local board Comuitiom
And in case the chairman appointed as first of health may from time to time appoint out of their sppointet.
aforesaid die, resign, or become incapable of acting, own number so many persons a3 they may think
another member shall be appointed to be chairman Ait, for any purposes which in the opinion of the said
for the period during which the person so dying, local board would br:} better regulated and managed
resiguing, or becoming incapable would have been by means of & committes: .
entitled to econtinue in office, and no longer ; P rovided always, that the acts of every such
And the chairman at any meeting shall have a commattee shall be submitted to the said local board
second or casting vote in case of an equality of for their approval (z).
YHREE _ _ , . - XXXVIIL And be it enacted, that the local board powers to
But nothing herein contained with respect to the of health shall from time to time appoint (d) fit and igc;; ::ﬂf:da
‘appointment of chairman shall apply to any district . _
T idee distriet,” and (&) See further sect. 149, post, and 21 & 22 Viet, . 98,
TJ:' be caﬂe.d t}:]e Oford or Camby, ge i SRS ; 8. 61, post. In the case of a corporate district it is presumed
in such districts the Oxford or Cambridge commis- that the seal will suffice, though there is some ambiguity in
sioners respectively shall appoint & chairman as the clause, As to proof of documents under seal, see stat.
B& 9 Viet, . 113, 85. 1, 4.
heretofore. (¢) In many cases the approval must take the shape of con-
firmation or ratification, asthe committees will often be callad
. : ac 1 upon tio act before the approval of the local board can be ob-
:1: fnﬂ:?ﬁ:ﬁm XXXV, And be it EIHFtEd’ thﬂ..t vhe 10{331 tained. The clause itself refers to the management by the
offices for  poard of health shall from time to fime pl’ﬂ‘?ld& committee, which would be inoparat.ive if the committee could

ArANRACUNE ntai 3 ; i{ the approval of the board had been obtained.
tain such offices as may be necessary for not act wnt pp 0

:::geis;cﬁd SR l:r:l.‘i%n 1 -L o j’ d ].f- t of thei {g (d) Theappointment of the above-mentioned officers appears

to be made, trUSActing their business and that of their officers to be complete by election, and no document in writing is

aud servants under this Act, and (in case of a non-

- (a) This troublessme requisition is clearly directory only,
s0 that the validity of the decision will not be affected by the

omission,

required. See Smart v. Guardians of West Hom Union,
10 Exe. 867 ; 11 Exe. 867 : Q. v. Greene, 17 Q. B. 793. Tt will
seemn, in sect. 49, that, as regards the officer of health, the
case is different, The local board will do well to consult the
Minute of Instructions published by the late general board of
health with reference to the powers and duties of their officers.
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proper (¢) persous to be surveyor, inspector of nui-
sances, clerk, and treasurer for the purposes of this
Act, and shall appoint or employ such collectors and
other officers and servants as may be necessary and
proper for the efficient execution of this Act, and
shall make Zyelanws (d) for regulating the duties
and conduct of the several officers and servants so
appeinted or employed ;

And the said local board may pay (¢), out of the
general district rates to be levied under this Act, to
such officers and servants, such reasonable salaries,
wages, or allowances as the said local board may
think proper;

And every such officer and servant shall be re-
movable by the said local board at their pleasure,

() It will be seen that the statute does not require any par-
ticular qualification for these officers, but generally it will be
found most appropriate to select an atforney for the clerk, and
an engineer or professional surveyor for the surveyor. The
legality of the appointment of the superior officers may be tried
in a quo warranto information. Q. v. Guardians of St. Mar-
tin-in-the-Frields, 17 Q. B. 149.

(d) See sect. 115, post, for the provisions relating to
byelaws.

{¢) In regard te the recovery of their salaries by officers of
the local board, it has been generally considered that the only
remedy was a writ of mandomus directed to the board, or an
action on the case against the treasurer or other officer, alleg-
ing that he had the funds to pay the salary, but had neglected
or refused to pay the same. It had been held that no action
would lie against the board directly for the salary, (see Bogg
v. Pearse, 10 C, B. 534; Addison v. The Mayor of Preston,
12 C. B, 108; Smart v, West Ham Union, 24 L. J. R. Exe. 201,)
though a contract under seal might have made a difference;
but the late case of Hall v. Taylor, 22 Jur, 877; 27 L. J. R,
Q. B. 311, shows that where a local board is empowered to
pay the salary out of the rates leviable by them, an action of
debt for the amount may be maintained by the officer against
the board. At the same time the judgment can seldom be
enforced otherwise than by mandamus. See sect. 138, post.

¢. 63, ss. 87, 88.] Officers of the Board. 83

[subject, nevertheless, in the case of the removal of
the surveyor, to the approval of the general board
of health ( f):]
Provided always, that the same person may be same person
both surveyor and inspector of nuisances ; A

3 Feyor and
But neither the person holding the office of Mfpectorof

nuisanced,

treasurer, nor his partner, nor any person in Dufnotclerk
the service or employ of them or either of surer
them, shall hold, be eligible to (g), or shall in
any manner assist or officiate in the office of
clerk ;

And neither the person holding the office of clerk,
nor his partner, nor any person in the service or
employ of them or either of them, shall hold, be
eligible to, or shall in any manner assist or officiate
in the office of treasurer ;

And whosoever offends in any of the cases enu-
merated in this proviso shall forfeit and pay the
sum of one hundred pounds, which may be recovered
by any person, with full costs of suit, by action of
debt (&).

XXXVIIL And be it enacted, that no officer or Penalty
servant appointed or employed by or under the oEoers, &e.

local board of health shall in anywise be concerned Bieresisd =

taking fees
improperly,

(f) No such approval is now required. See 21 & 22 Vict.
c. 98, a8, 8, post,

(g) The chject of this prohibition, which is common in local
Acts, appears to be to prevent the clerk who represents
the board from holding their money, and thus to create a
check upon the two officers. The clerk cannot deal with the
money of the board because he does not hold it, and the
treasurer must hold it until the clerk, under the direction of
the board, gives him the authority to pay it away.

(%) See sect. 133, post, as to the recovery of these penalties,

E 3
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intrusted
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or interested in any bargain or contract (i) made
with such board for the purposes of this Act;

And if any such officer or servant be so _concerned
or interested, or shall under colour of his office or
employment, exact, take, or accept any fee or re-
ward whatsoever, other than his proper salary,
wages, and allowances (j), he shall be incn:pable
of afterwards holding or continuing in any office or
employment under this Act, and _aim]l forfeit and
pay the sum of fifty pounds, which may be re-
covered by any person, with full costs of suit, by

action of debt (&).

XXXIX. And be it enacted, that before any

ey such officer or servant enters upon any office or
o % employment under this Act by reason whereof he

rity, and to
account.

will or may be intrusted with the custody or control
of money, the local board of health by_whum h+e is
appointed shall require and take fr?m hl'}'ﬂ mﬁczfﬂt
security (I) for the faithful execution of such office

(i) See seet. 19 as to the meaning of this word. Sect.25 of
91 & 22 Viet. ¢. 98, which applies to the disqualifications
of members engaged in certain contracts, does not refer to
this clause. .

(7) 1t is probable that this provision is intended to apply
to other persons than the local board, and to be levelled at the
practice of demanding fees from persons seeking aid from the
board, or exposed to proceedings by them. But the language
is sufficlently general to prevent the officer receiving gratuities
for extra services rendered to the board. It is to be observed
that the statute applies to demaunds made nnder colour of the
office, and therefore not to cluims where the o_ﬂuf:er acts and
makes a demand for services which he renders independently
of his office. Thus the clerk may charge professionally for
contracts prepared for contractors if they think proper to
employ him. Perhapsalso the surveyor may not be prevented
from acting professionally for persons within the district, but
such conduct will lead to a mischievous result. '

(k) See sect. 133, post, as to the recovery of penalties,

" (?) The local board must determine for themselves what

¢ 63,5 89.]  Qfficers of the Board,

or employment, and for duly accounting for all
monies which may be intrusted to him by reason
thereof’;

And every such officer or servant employed in the
collection of rates under the authority of this Act
shall (), within seven days after he shall have re-
ceived any monies on account of such rates, pay
over the same to the treasurer, and shall, as and
when the said local board may direct, deliver a list,
signed by him, containing the names of all persons
who have neglected or refused to pay any such
rate, and the sums respectively due from (n) them ;

And every officer and servant appointed or em-
ployed by or acting under the said local board shall
respectively, when and in such manner as shall be
required by such board, make out and deliver to
them a true and perfect account in writing of all

security they will deem sufficient. Generally the security
given by collectors is & bond with two sureties.' There are
now several guarantee societies who will undertake to
guarantee these officers; but there are usually many con-
ditions imposed in their policies, the neglect of which invali-
dates the security, and the omission is seldom discovered until
the security id attempted to be enforced. Moreover, they are
generally etermmatg.o upon notice by the company; so that
the security may fail at the time when the necessity for it
becomes most urgent.

Sect. 151, post, exempts the bond or security given om
behalf of the officer from stamp duty, In regard to the terms
of the condition, it should be made to be operative, notwith-
standing the change of tenure of the office or alteration of
the salary in amount or mode of payment, the change of dis-
trict, or the imposition of new duties upon the officer by
subsequent legislation.

{m) This is & very precise direction, but one not very easy
to be carried out universally, The local board should, how-
ever, pay great attention to it. More confidence can be felt
as to the due collection from a strict observance of this provi-
sion than from any amount or kind of security.

(n) The local board should require an uccount of the collec-
tion and deposit of the rates to be laid before them at short
intervals, '

-85
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monies received by him for the purposes of this Act,
and stating how, and to whom,and for what pur-
pose such monies have been disposed of, and shall,
together with such account, deliver the vouchers or
receipts for all payments made by him, and pay
over (d) to the treasurer sll monies owing by him
upon the balance of accounts;

-¢. 63, 5.39.]  Officers of the Board.

such accounts, orto produce and deliver up any such
vouchers or receipts, or any such papers, writings,
property, effects, matiers, or things as aforesaid,
and that he still fails or refuses so to do, they may,
by warrant under their hands and seals, commit the
offender to gaol, there to remain, without bail,
until (A) he shall have rendered such accounts, and

produced and delivered up all such vouchers, re-

Summary And if any such officer or servant fail to render :
ceipts, books, papers, writings, property, effects,

roceedings 1
t be taken  such account, or to produce and deliver up such of

ol the said vouchers and receipts as may be in his pos-
aceount, &c.

session or power, or to pay over any such monies as
aforesaid, or if for the space of five daysafter being
thereunto required he fail to deliver up to the said
local board all papers and writings, property, effects,
matters, and things, in his possession or power,
relating to the execution of this Act, or belo_ngix‘lg
to such board, then and in every such case a justice
shall, on complaint being made to him in that
behalf, summon the party charged to appear and
answer the complaint before #wo justices (¢) at a
time and place to be specified in the summons (%3
And upon the appearance of the party charged,
or upon proof that the summons was personally
served upon him, or left at his last known place of
abode or business (g), and if it appear to the last-
mentioned justices that he has failed to render any

(d) There is some vagueness here as to when the balances
are to be paid over. This requisition of course applies when
the term of office has expired; but the local board will
probably make some additional regulation for other payments.

(¢) See sect. 2, ante, as to the application of these words.

See sect. 131, post, which, however, does not apply to
this clause, and also refer to 21 & 22 Vief. e. 48, & 60, post,
as to the proceedings by the auditor. ]

(¢) As defaulting officers frequently abscond, this mode of
service is very usual, Hee the cases on the service of summons
in Bastardy, and upon the County Court Acts, as to the last
known place of abode.

matters, and things in respect of which the charge
was made ;

And if it appear that the party charged has failed
to pay over any such monies as aforesaid, and thas
he still fails or refuses so to do, the last-mentioned
justices may, by a like warrant, cause the same to
be levied by distress and sale of his goods and
chattels, and in defanlt of any sufficient distress
commit him to gaol, there to remain, without bail,
for a period of three months, unless such monies be
sooner paid :

Provided always, that if the complainant, by
deposition on oath, show to the satisfaction of any
Justice that there iz probable cause for believing that
the party charged intends to abscond, such Jjustice
may, without previous summons, by warrant under

his hand and seal, cause him to be forthwith
hended (i) ; o

(#) There is no limitation of time for this impr ;
s0 that the prisoner, if obdurate, may remain mn:IJ gﬁiﬁﬁﬁ;
life ; but if he render an account, and cannot pay the balance,
he may be committed to prison for three months -:ml;,r:
Whether either provision be imperative upon the justices may
be questioned. Upon & similar provision in 17 Geo. 2, o, 38
s. 2, the Court of Queen’s Bench held that it was in the dis.
cretmnhuf the E]u::&o;: whether they would commit an over-
geer wbo neglec Accou i
Nm{oik, 1 ]%‘ R nt to gaol. K, v. Justices of

i) Seealso 11 & 12 Viet, ¢, 43, 5. 2.
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And in such case the said party shall, within
trenty-four hours after apprehension, be brought
‘before the same or some other justice (a), who may
order that he be discharged from custody, if such
justice think that there is no sufficient ground for
detention, or that he be further detained until he
be brought before two justices at a time and place
to be naned in the order, unless bail to the satisfac-
tion of the justice be given for the appearance of the
party before such two justices:
Provided also, that no such proceedings shall be
construed to relieve or discharge any surety of the
offender from any liability whatsoever (&).

Eizfraﬁﬁ sp-  XL. And be it enacted (¢), that thelocal board of
ofcerof  health may from time to time, if they shall think

MM fit, appoint & fit and proper person, being a legally
qualified medical practitioner (d), or a member of
the medical profession, to be and be called the officer
of health, who shall be removable by the said local
board, and shall perform sueh duties as the said

general board shall direct (e);

(¢) This must be construed, however, so as to allow a longer
delay if a justice cannot be found in the place within that time.
See further in 11 & 12 Viet, ¢. 43,5, 8, as to the requisites of
such warrant, and the mode and time of its execution.

(3) But it is a question not yet settled by any authority
whether committal fo prison in default of adequate distress
will operate as a relense of the defanlter himself,

(¢) The Towns Improvement Clanses Act, 1847,10 &11 Viet.
¢ 34, in sect. 12, provides for the appointment of an officer
of health, and prescribes his duties.

(&) By 21 & 22 Viet, ¢. 90, 5. 34, these words are to signify
a person registered under that Act, and by sect. 36, no person
after Jan. 1, 1859, is to hold the office of medical officer of
health unless so registered.

(¢} In future the duties must, it is presumed, be directed
by the local board. But it will be right to refer to the excel-
Jent code of regulations prescribed Dby the late general board

of health, and issued under their hands and seal on the 12th

February, 1851.

e. 63, ss. 40, 41.] Qfficers of the Board.

- And the same person may be officer of health for

two or more districts ;

~And the local board or boards of health of the
district or districts respectively for which any such
officer is. appointed may pay to him, out of the
general district rates to be levied under this Aect,
such r{amuneratinn by way of annual salary or
otherwise as the said local board or boards may
b:}' order in writing determine and appoint (f -),-ana
(in case of a joint appointment for two or more dis-
tricts)in such proportions as the said general board (g)
may by order in writing determine and appoint:

[ Provided always, that the appointment and ve-
moval of the officer of health shall be subject to the
approval (h) of the said general board.]

POWERSE OF THE LOCAL BOARD.

XLI. And be it enacted, that the said local
board of health may, if they shall think fit, cause to
be prepared (i), or to procure, a map exhibiting a
system of sewerage for effectually dmining. their
district for the purposes of this Act, upon a scale to
be prescribed by the general board of health (%) ;

And every such map shall be kept at the office of
the said local board, and shall at all reasonable times
be open to the inspection of the ratepayers of the
district to which it applies.

{f) It must be observed that the appoi i
m'?si; bTehiu L;ﬁtiﬁ,—at least the saia?rr;,'ﬂ umlf;:;;eﬁz ki
q ¢ boar ; i
o 9) The must hereafter arrange the proportion
(&) This approval is dispensed with by 21& i
: : 222 Vich, e, ;
() The 10 & 11 Vict. c. 34, s. 1318, provides i
making of maps of districts. Sect. 148, post, gives a power of
entry upon private lands for the purpose of survey.
(%) The local board must henceforth fix the scale themselves,

89
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Expenss aof
SUTVEF by &

" XLIL And be it enacted, that the expense of
surveys, maps, or plans made, prepared, or prucure.d
by the local board of health for the purposes of this
Act shall be defrayed out of the general district
rates to be levied under this Act.

Sowers, &o.
vested in lo—
cal board.

XLIIT. And be it enacted (%), that all sewers(2),
whether existing at the time when this Act is ap-
plied or made at any time thereafter,

(Except sewers made by any person (k) or per-
sons for his or their own profit, or for the profit
of proprietors () or shareholders,

And except sewers made and used for the purpose
of draining, preserving, or improving land under any
local or private Act of parliament, or for the pur-
pose (m) of irrigating land, _

And sewers under the authority of any commis-
sioners of sewers appointed by the Crown,)

Together with all buildings, works, materials, and
things belonging or appertaining thereto, shall vest
in, belong to, and be entirely under the management
and control of the local board of health.

Power to XLIV. And be it enacted, that the local board

purchase, k2. o hoqlth may, if they shall think fit, purchase (n)

#ewWers.

(4) See further, as to sewerage, 21 & 22 Viet. ¢, 98, & 29,
(¢) Note, in sect. 2, ante, p. 34, the distinction between
sewers and drains. _ B
(&) This word includes a corporation aggregate, see s. 2, 1.
(f) This word seems to apply to the case of works of an
extensive character, such us canals, sluices, piers, basing, docks,
and the like, where the persons engaged in the concern are
frequently termed proprietors. See sect, 145, post. s
() This purpese is not limited, as it seems, to cases under
1 Acts. .
lmfn} This clause does not appear to give facilities to persons
otherwise disabled to sell. It seems rather to eonfer power
upon the local board of health to purchase, The word belong

fe

- ¢. 068, ss, 42—45.]

As to Sewers.

the rights, privileges, powers, and authorities vested
in any person for making sewers, or contract for
the use of any sewers within their district, or pur-
chase any such sewers, with or without the build-
ings, works, materials, and things belonging or
appertaining thereto;

And any person to whom any such rights, privi-
leges, powers, authorities, sewers, buildings, works,
materials, or things belong may sell and dispose of
the same to or otherwise contract with the said local
board ;

And in case of any such sale the purchase money
shall be settled and applied to the same uses and
trusts to which the property purchased may have
been subject at the time of such sale, and the pro-
perty purchased shall vest in and belong to the
local board of health purchasing the same, anything
to the contrary notwithstanding

Provided always, that, notwithstanding any such
purchase, any person who previously thereto may
have acquired perpetual right (o) to use any sewer 80
purchased shall be entitled to use the same, or any
other sewer substituted in lieu thereof, in as full
gnd ample & manner as he would or might have
done if such purchase had not been made.

XLV. And beit enacted ( p), that the local board Makins

altorntion,

must signify such an ownership as enables the party to sell
the entire interest proposed to be purchased. But sect. 84,
post, for which 21 & 22 Viet. ¢, 98, 5. 75, is to be substituted,
incorporated the Lands Clauses Consolidation Aet, 1847, un.
der which powers applicable to persons under disability will
be found, and will be available to the local board,

(o) Note the extensive right which alone is provided for.
Apparently a limited right is not preserved.

p) See in sect, 145, post, the restrictions which have
been imposed upon the loeal board in regavd to sewers, and
the notes upon that section,

91
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shall provide some other sewer as ¢ffectual for his
use as the one of which he is so deprived (f).

and discon-  of health shall from time to time repair the sewers

tinuance of

st vested in them by this Act, and shall cause to be
Wid n

local board. Made such sewers as may be necessury for effectu-
ally draining their district for the purposes of this XLVI And be it enacted, that the local board s to elcans-
i ing and

Act; of health shall cause the sewers vested in them by grpiying

And the said local board may carry any such this Act to be constructed, covered, and kept so as Joers “
sewers through, across, or under any turnpike road,

not to be a nuisance or injurious to health, and to bosrd.

or any street {¢) or place laid out as or intended for
a street, or under any cellar or vault which may be
under the pavement or carringeway of any street,
and, after reasonable notice in writing (¢) in that
behalf, (if upon the report of the surveyor it should
appear to be necessary,) into, through, or under any
lands whatsoever;

And the said local board may irom time to time
enlarge, lessen, alter, arch over, or otherwise im-
prove all or any of the sewers vested in them hy
this Act, and discontinue, close up, or destroy such
of them as they may deem to have become unneces-
Sary :

Provided always(¢), that the discontinuance,
closing up, or destruction of any sewer shall be so
done as not to create a nuisance ;

And if by reason thereof any person is deprived
of the lawful use of any sewer the said local board

(¢) See as to the meaning of this word, sect. 2, ante,
p. 33.

(d) It is not stated to whom the notwce is to be given, but
it is reasonable to suppose that notice should be given to the
owner and occupier of the lands interfered with. As to its
form and anthentication, see 21 & 22 Viet, ¢. 98, s 61, and as

“to the service see sect. 150, post.

(¢) This proviso is limited to the destruction of the sewers,
and does not extend to the alteration. It would enable per-
‘sons interested to apply to the Court of Chancery for un
injunetion to stop works, and the local board could be indicted
for the nuisance,

be properly cleared, cleansed, and emptied (g);

And for the purpose of clearing, cleansing, and
emptying the same(%) they may construct and
place, either above or under ground, such reservoirs,
sluices, engines, and other works as may be necessary,
and may cause all or any of such sewers to com-
municate with and be emptied into such places as
-may be fit and necessary, or to cause the sewage
and refuse therefrom to be collected for sale for any
purpose whatsoever (),

But so as not to create a nuisance (k).

(f) Note, that in this case it is not nee that the person
should have a perpefual right. Any dispute as to whether an
effectual sewer has been made may be well settled by arbitra-
tion, although it is not provided for in terms by sect. 123.
Perhaps 21 & 22 Viet. ¢, 98, 5. 74, may be held to be applicable
to this case.

(g) See also the provisions in sect. 22 of the Nuisances
Removal Act, 1855, in the Appendix, and note (e), ante.

{#) This provision did not enable the local board to enter
the Jand of » person against his consent and make a tank and
reservoir or depository therein for the reception of the
sewage from a sewer proposed to be made after a report from
their surveyor, and & notice to the owner of the land. Where
such a proceeding was proposed, the Conrt of Chancery inter-
fered by an injunction. Sutfon v. The Mayor of Norwich,
31 L. T, 389.

() See the additional powers conferred upon the local board
in this matter by 21 & 22 Viet. ¢. 98, ss. 80, 31, post.

(%) This prohibition applies to private as well as publie
nuisances, and local boards have been restrained from carrying
on works of sewerage and drainage highly important with
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Poniltyfon XLVII. And be it enacted, that it shall not ba X[ijH- Aﬂd. be it .?n'agted, that any owner or :Lgﬂ:fh

suehortzod  lawiul to cause any sewer or drain to communicate occupier of premises adjoining or near to, but be- persons d
Somding  with or to be emptied into any sewer of the local yond the limits of any district (¢), may cause any g,

and under .~ board of health,—nor to cause any building to be sewer or drain of or from such premises o commu-

streets. newly erected over any such last-mentioned sewer, nicate with any sewer of the local board of heslth,

—nor to cause any vault, arch, or cellar to be newly
built or constructed under the carriageway of any
street (@), without the written consent of the said
local board (&) first had and obtained (¢) ;

And whosoever offends against this enactment
shall forfeit to the said local board the sum of jfivs
pounds, and a further penalty of forty shillings for
every day during which the offence is continued after
notice in writing () from them in this behalf (¢) ;

And if any sewer, drain, building, vault, arch, or
cellar be made, erected, or constructed contrary to
this enactment, the said local board may cause the
same to be altered, pulled down, or otherwise dealt
with as they may think fit, and the expenses in-
curred by them in so doing shall be repaid to them
by the offender, and be recoverable from him in the
summary manner hereinafter provided ( /).

reference to their own district and the sanitary state of it,
where, however, they created a nuisance, and an injury to
the property of individuals. See 4. &, v. Town Council of
Birmingham, 22 J. P, 561, in which case the Court of Chancery
granted an injunction to stay the execution of such works,

(a) See the definition in sect. 2, ante, p. 33. This prohibition
is here introduced because such vault might interfere with the
course of a sewer hereafter to be made.

(#) See in seet, 149, post, how this consent is to be given.

(¢} The 21 & 22 Vict. ¢. 98, 5. 72, post, contains a special
provision enabling the sewers of the local board to be altered
by other parties.

{d) See as to this notice 21 & 22 Viet. c. 98, 5. 61, and as
to the service, seet, 150, post.

ge} See as to the recovery of this penalty, sect. 129, post.

JS) Bee sect. 129, posf. These words only provide for

upon such terms and conditions as shall be agreed
upon between such owner and occupier and such
local board, or, in case of dispute, as shall be
settled by arbitration in the manner provided by
this Aet (4).

XLIX. And be it enacted, that it shall not be No new

lawful newly to erect any house, or to rebuild any buil withous
drains, &e.

house which may bave been pulled down to or
below the floor commonly called the ground foor,
or 1 occupy any house so newly erected or rebuilt,
unless and until a covered drain(¢) or drains be
constructed, of such size and materials, and at
such level, and with such fall as upon the report of
the surveyor (k) shall appear ({) to be necessary

-

the expenses of the alteration or pulling down. It is to be
presumed that if the works have rendered damage to the
sewers of the 